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The Political Institutions

PHILIPP DANN

I. Introduction and Purpose

To analyse the institutions of the European Union is to do research on a moving object. Central
parts of what is now the core of the Union’s institutional system did not exist at the beginning of
the process of European integration. The European Council or the European Parliament, for
example, are today main actors in the institutional setting, but the former was not even
mentioned in the Treaties of Rome, and the latter’s role changed dramatically. Looking at this
profound change, one might assume that the institutional system is still in flux, not yet
matured—and thus difficult to interpret in a coherent way.

Yet, another view is possible. The institutional development of the Union can also be seen as
variations on a fixed tune, a development inspired by the same melody, although in different
keys and tempi. This will be the approach of this chapter. It will try to analyse the institutions
as being shaped by a generally unchanged tune or, as might be the more appropriate term in
this context: structure. This structure, so the underlying thesis here, works its way into the
shape of the institutions and their inter-institutional dynamic, and at the same time poses
inherent and thus recurrent problems. This structure is that of executive federalism.

The aims and purpose of this chapter are threefold. First, it will reflect upon past research
that has been carried out in Germany on the topic of the European institutions. It will thereby
try to describe how our current understanding of European institutions has been shaped.

Building on this foundation, the second aim will be pursued. The chapter tries to analyse the
current institutional setting within a coherent conceptual framework, which is the structure of
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executive federalism. Its basic features will be described first, then the next part of the chapter,
which describes the individual institutions beginning with the Council, will analyse the other
institutions, as they perform their tasks ‘under the spell’ of the institutional dynamic arising
from the structure of executive federalism: the European Parliament, the Commission and
finally the European Council. The chapter will then move away from single institutions to
focus on the major question of principle concerning the institutions: legitimacy. It will present
different aspects of this issue and conclude by proposing a new label to describe the distinctly
European situation: the label of a ‘semi-parliamentary democracy’.

The third general aim of the chapter is to reflect on the possible future development of the
institutional system under the Lisbon Treaty. The Treaty’s effect on the institutions will
therefore be considered throughout. However, by way of conclusion, its general effect on the
institutional system will be briefly summarised.

Before we assess past research, some definitions and clarifications are necessary. First, what
do we mean by ‘institution’? Here, ‘institutions’ are the main organs of the Union, as set up by
the founding Treaties and mentioned in Article 7 EC and Article 5 EU.1 This chapter will not
address all such institutions; rather, it will focus on those organs that are part of the regular
political process of policy- and law-making. The Court of Auditors and the European Court of
Justice (ECJ) therefore fall outside the scope of this chapter.2 Certainly, one can argue that the
ECJ is a political organ. It serves as a constitutional court and its case law has set fundamental
guideposts for the political process. Nevertheless, the ECJ is not part of the regular process of
policy- and law-making. The rules for appointing its members, its principal task and, last but
not least, its understanding of its own role distinguish it sufficiently from institutions which
evolve from party competition and elections, and which proactively shape policy.3

One final note. This chapter will try to develop a systematic and coherent perspective on the
institutional system in the structure of executive federalism. To this end, it will stress those
aspects which make the system work and will focus less on its evident failures. To some, this
perspective will come across as apologetic; some might suspect Dr Panglos at work.4 Perhaps
that is true. It could also be the author’s German mindset, which always strives to build systems
and to detect reason in accidental realities. But, perhaps, it could be that there actually is some
sense behind this setting. Let’s see.

II. Past Research and Recurrent Questions

This volume on the principles of European constitutional law aims not only to describe the
current law of the European Union,5 but also to reflect upon the ways in which the under-
standing of this law has been formed. Examining past German6 legal scholarship on institutions,
however, requires a careful look. A first search for books on Community institutions seems to
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1 The terms ‘organ’ and ‘institution’ are used synonymously in this text.
2 The European Central Bank and the European Council will become ‘institutions’ of the EU pursuant to

the Lisbon Treaty (Art 13 TEU-Lis). Given the just-stated focus of this contribution, it will only deal with the
European Council.

3 As to the ECJ, see generally J Bast, below chapter 10; FC Mayer, below chapter 11, both with references to
further literature.

4 Cf M de Voltaire, Candide (1998).
5 On the notion of constitutional law in the European context, see C Möllers in this volume; for a general

take on its methods, see P Dann, ‘Thoughts on a Methodology of European Constitutional Law’ (2005) 6
German Law Journal 1453, available at www.germanlawjournal.com.

6 This section on past research is restricted to a review of German literature not least because I simply lack
sufficient knowledge of the discussions in other countries. It would, however, be interesting to learn whether
the observations made in this section correspond to approaches and themes in other countries.



produce ambivalent results. Even though the Council, the most powerful of the new institutions,
began receiving monographic treatment as early as in the early 1960s,7 a German monograph,
analysing only the Commission as arguably the most original component in the new institutional
setting, was published for the first time only in 1980.8

But this first look is deceptive. Typically for the German approach, and perhaps for any legal
approach to institutions, scholars do not address them directly but instead through debates on
legal principles. The separation of powers doctrine and the democratic principle in particular
have been starting points for legal examinations of the supranational institutional system. This
became relevant first with respect to Council and Commission.

1. Addressing Council and Commission through Principles and Procedures

By the 1950s, the debate on European institutions was characterised by the view of institutions
seen through the lens of legal principles. In those days, heated debate arose with respect to the
European Defence Community. The point in question was whether the new organisation had to
observe the separation of powers principle. The debate was sparked by the argument that the
German Constitution, which generally allowed the transferral of powers to international organi-
sations, requires that the newly erected organisation must observe a ‘structural congruence’ with
German constitutional law.9 As the Defence Community project collapsed, this debate spread to
the EEC.

This debate was probably, at its core, concerned more with German constitutional law (and
lawyers10) than with the EEC. Nevertheless, it initiated the first intense discussion of the insti-
tutional setting of the EEC, thus bringing the new organisation to the centre of attention in
German legal scholarship.11 In 1964, the preservation of the rule of law in international organi-
sations even became a topic of the annual meeting of public law scholars,12 always a certain
indicator that a topic had made centre stage. However, the discussion had cooled off by that
time. The opinion prevailed that the new Communities presented a new form of governmental
and legal structure, in which the idea of separation of powers while applicable had found a new
form.13

Early research on the institutions also went beyond this debate and provided groundwork,
without, however, inspiring legal scholars to more conceptual aspirations. The analysis of the
Council by Sigismund Buerstedde, to take the best example, gives a knowledgeable account of
the foundation, organisation and mechanisms of this institution.14 It also shows that the
struggle with the Council’s complex organisation and cumbersome procedure is as old as the
institution itself.
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7 KH Friauf, Die Staatenvertretung in supranationalen Gemeinschaften (1960); S Buerstedde, Der
Ministerrat im konstitutionellen System der Europäischen Gemeinschaften (1964).

8 H Schmitt von Sydow, Die Organe der erweiterten Gemeinschaft—die Kommission (1980).
9 H Kraus, ‘Das Erfordernis struktureller Kongruenz zwischen der Verfassung der Europäischen

Verteidigungsgemeinschaft und dem Grundgesetz’ in Veröffentlichungen des Instituts für Staatslehre und
Politik (ed), Der Kampf um den Wehrbeitrag (1953) vol II, 545; as to this debate, see Friauf, above n 7, 79–86.

10 Hans Peter Ipsen later scathingly remarked that the whole debate was yet another sign of the introverted
nature of German legal scholarship: idem, ‘Diskussionsbeitrag’ (1964) 23 Veröffentlichungen der Vereinigung
der Deutschen Staatsrechtslehrer 130.

11 See, eg J Seeler, Die europäische Einigung und das Problem der Gewaltenteilung (1957); H Petzold, Die
Gewaltenteilung in den Europäischen Gemeinschaften (1966) with further references.

12 Tagung der Vereinigung der Deutschen Staatsrechtslehrer.
13 JH Kaiser and P Badura, ‘Bewahrung und Veränderung demokratischer und rechtsstaatlicher

Verfassungsstrukturen in den internationalen Gemeinschaften’ (1964) 23 Veröffentlichungen der Vereinigung
der Deutschen Staatsrechtslehrer 1 and 34, respectively.

14 Buerstedde, above n 7.



After receiving heightened attention in the first decade, research on Council and
Commission slipped from the centre of attention—to which it would not return until the
1990s. The field became one of experts and practitioners. Another transformation took place.
By the early 1970s there was general agreement that the EEC’s institutional system was
dysfunctional and needed reform. The question of how to change the institutions became a
dominant topic. The work of Christoph Sasse is representative for this time.15 He saw two
main problems: a lack of leadership and a lack of legitimacy. The Commission was regarded as
the victim of a miscalculation according to which it was assumed that technocratic expertise
alone would convince national publics and suffice as a basis for leadership. The Council, on the
other hand, was marked as the villain. The dominance of national self-interest in its delibera-
tions and the disrespect for the role of the Commission were seen as causes of the bleak
situation.

In a different class was Hans Peter Ipsen’s handbook on European law.16 Presenting a whole
theory of European integration and its law, it also came close to offering a conceptual
framework for the institutions. However, from today’s perspective, the Ipsen book seems more
like a dinosaur than the Owl of Minerva. For all its considerable length, it was unable to
illuminate the changes that had occurred in the institutional system since the mid-1960s.
Although Ipsen acknowledges the central role of the Council as an organ that embodies
‘potency and risk’ at the same time, he has no answer to the problems of the Commission.17

Perhaps wary of conceptual approaches during times of perceived stagnation, legal literature
in the late 1970s and 1980s turned to topics that were located more at the core of legal
analysis. The proliferation of organisations under the EEC Treaty raised questions about how
this growing organisational structure could be understood and legally ordered.18 Meinhard
Hilf ’s major study of the organisational structure of the Communities provides a formidable
overview of the immense differentiation of the institutional system below the level of Treaty
organs.19

At the same time, the creation of new inter-institutional procedures was discussed intensely.
The focus of this discussion was the concerted action between the European Council,
Commission and Parliament, which was agreed upon in 1975.20 This is the beginning of an
intense examination of law-making procedures within German legal scholarship.21 However, it
is also part of the attention, which the pet object of German institutional scholarship, the
European Parliament, has received.
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15 See C Sasse, ‘Die institutionelle Fortentwicklung der Gemeinschaften’ in Wissenschaftliche Gesellschaft
für Europarecht (ed), Die institutionelle Entwicklung der europäischen Gemeinschaften in den siebziger Jahren
(1973) 61; see also idem, Regierungen, Parlamente, Ministerrat (1975).

16 HP Ipsen, Europäisches Gemeinschaftsrecht (1972).
17 For another general yet less influential approach, see L-J Constantinesco, Recht der Europäischen

Gemeinschaften (1977).
18 See U Everling, ‘Zur Errichtung nachgeordneter Behörden der Kommission der EWG’ in W Hallstein

and H-J Schochauer (eds), Zur Integration Europas (1965) 33.
19 M Hilf, Die Organisationsstruktur der Europäischen Gemeinschaften (1982); as to other questions of this

development, see R Priebe, Entscheidungsbefugnisse vertragsfremder Einrichtungen im Europäischen
Gemeinschaftsrecht (1979).

20 See, eg B Beutler, ‘Rechtsfragen des Konzertierungsverfahrens’ in R Bieber (ed), Das Europa der zweiten
Generation (1981) vol I, 311; R Bieber, ‘Kooperation und Konflikt’ in ibid, 327; M Bothe, ‘Soft law in den
Europäischen Gemeinschaften’ in I Münch (ed), Staatsrecht, Völkerrecht, Europarecht (1981) 65; M
Gauweiler, Die rechtliche Qualifikation interorganschaftlicher Absprachen im Europarecht (1988); T Läufer,
Die Organe der EG (1990).

21 See, eg J Wuermeling, Legislativer Trilog im institutionellen Dreieck der Europäischen Gemeinschaften
(1990); R Bieber, Das Verfahrensrecht der Verfassungsorgane (1992); H-P Folz, Demokratie und Integration
(1999).



2. European Parliament: The Pet Object

Research on the European Parliament (EP) has always played a special role in German research
on European institutions. Self-sustained interest produced a constant flow of literature, yet early
research was also driven by a question of principle. The above-mentioned debate on a
requirement of congruence between German and European constitutional law also raised the
question of the democratic principle. This question was fenced off quicker than with respect to
the separation of powers doctrine. The limited scope of autonomous Community powers, the
influence of national parliaments and different forms of popular involvement, especially
through the Economic and Social Committee, were regarded as safeguards of democracy.22

Hence, the EP was not (yet) considered the proper place to expect democratic reassurance.
Nevertheless, interest in the EP spread, producing several detailed studies.23 Scholars faced a

dilemma, though. The current legal position of the EP obviously deviated from the picture of
‘normal’ (ie national) parliaments, so that observers were torn between the description of the
current and the prescription of an envisioned future legal state. Although the literature was
characterised by sympathy for the experiment of a supranational parliament, most authors did
not simply echo the highflying political rhetoric, which pictured the EP as the future
parliament of a European Federation—and thus as a copy of national parliaments.24 Instead,
sober warnings against unrealistic expectations and a schematic transferral of national systems
onto the European level were manifold. Manfred Zuleeg warned against the mechanic repro-
duction of a parliamentary system, which even at the national level was already confronted
with severe problems.25 As early as 1971 Roman Herzog pointed to the discrepancies between
formal and social legitimacy, a trap in which the EP could be caught if its formal powers were
enhanced without it enjoying the support of European civil society.26

The focus of research changed with the announcement of direct elections to the EP. This
step not only initiated the development of an election law, it also provoked new analysis of the
general nature of the Parliament. Eberhard Grabitz’s research on this question set new
standards here.27 Together with other scholars, he started to re-think the EP beyond traditional
paths. Trying to locate the EP in the dynamic system of governance that had emerged in the
Communities, they developed an analytical framework that would reflect this unique
environment.28
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22 See again the reports given on the 1964 meeting of the public law scholars: Kaiser, above n 13, 31 and
summary nos 3, 6 and 9; Badura, above n 13, summary nos 20–2; see also U Oetting, Bundestag und Bundesrat
im Willensbildungsprozeß der Europäischen Gemeinschaften (1973).

23 Only for the time before the direct election see A Reifferscheidt, Die Ausschüsse des Europäischen
Parlaments (1966); T Harms, Die Rechtsstellung des Abgeordneten in der beratenden Versammlung des
Europarates und im Europäischen Parlament (1968); C Sachsse, Die Kompetenzen des Europäischen
Parlaments und die Gewaltenteilung in den Europäischen Gemeinschaften (1971); A Schaub, Die Anhörung
des Europäischen Parlaments im Rechtsetzungsverfahren (1971); R Bieber, Organe der erweiterten
Gemeinschaft—das Parlament (1974); E Reister, ‘Parlamentarische Budgetrecht und Rechnungshof ’ [1976]
Europarecht 69.

24 An interesting approach to the EP’s own understanding of his role is found in K Neunreither,
‘Bemerkungen zum gegenwärtigen Leitbild des Europäischen Parlaments’ (1971) 2 Zeitschrift für
Parlamentsfragen 321.

25 M Zuleeg, ‘Die Anwendbarkeit des parlamentarischen Systems auf die Europäischen Gemeinschaften’
[1972] Europarecht 1.

26 R Herzog, ‘Zur Legitimation der Willensbildung in den Gemeinschaften’ in Wissenschaftliche
Gesellschaft für Europarecht (ed), above n 15, 35; see also JA Frowein, ‘Zur Legitimation der Willensbildung
in den Gemeinschaften’ in ibid, 83.

27 See E Grabitz and T Läufer, Das Europäische Parlament (1980); E Grabitz et al, Direktwahl und
Demokratisierung (1988); but see also P-C Müller-Graff, Die Direktwahl des Europäischen Parlaments (1979.

28 See also O Schmuck and W Wessels (eds), Das Europäische Parlament im dynamischen Integrationsprozeß
(1989); W Wessels, ‘Wird das Europäische Parlament zum Parlament?’ in A Randelzhofer et al (eds),
Gedächtnisschrift für Eberhard Grabitz (1995) 879.



3. Changing Tides: Research on Institutions since the 1990s

The past 20 years have seen breathtaking political and institutional change in the EU and
profoundly changed the field of institutional research. Only a few general remarks need be
made.

First, the new dynamic meant a shift in stage. For the first time since the early 1960s,
questions about European institutions again became a regular topic for general German public
law scholars.29 Thus, the circle of authors changed. EC law specialist and practitioners, who
used to dominate the field, were now complemented by non-specialised public law scholars.
This also contributed to an immense increase in the number of studies undertaken.30

Secondly, the motor of the new debate was, again, a question of principle. Unlike in the
1960s, when questions about the rule of law motivated scholars, the democratic principle
aroused German scholars in the 1990s.31 The debate also kicked off a new wave of studies on
the institutions themselves. Within this literature, the EP once again attracted the most
attention. Although sometimes short of a convincing general concept of the Parliament as a
whole,32 the studies today provide a detailed picture of the EP’s legal set-up.33 In addition,
other institutions and bodies have attracted new attention.34

Finally, another change set in. Surprisingly, German legal scholarship on European institu-
tions had, for years, neglected a comparative perspective. In particular, there had been no
reflection on European institutions in contrast to institutions of evolving federations. This is
particularly astonishing in the German context, since German constitutional and institutional
history itself provides a major example of such an evolving entity.35 However, research since
the 1990s has brought about a growing awareness of the value of comparative approaches.36
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29 As an indication for this renewed interests in questions of European integration, two of the annual
meetings of public law scholars in the early 1990s were dedicated to such questions: see H Steinberger,
E Klein and D Thürer, ‘Der Verfassungsstaat als Glied einer europäischen Gemeinschaft’ (1991) 50
Veröffentlichungen der Vereinigung der Deutschen Staatsrechtslehrer 9, 56 and 97, respectively; M Hilf,
‘Europäische Union: Gefahr oder Chance für den Föderalismus in Deutschland, Österreich und der
Schweiz?’ (1994) 53 Veröffentlichungen der Vereinigung der Deutschen Staatsrechtslehrer 8; M Zuleeg and
H-W Rengeling, ‘Deutsches und Europäisches Verwaltungsrecht’, ibid, 154 and 202, respectively.

30 An overview is provided in A von Bogdandy, ‘A Bird’s Eye View on the Science of European Law’ (2000) 3
European Law Journal 208.

31 See W Kluth, Die demokratische Legitimation in der EU (1995); M Kaufmann, Europäische Integration
und Demokratieprinzip (1997); with some distance, see U Schliesky, Souveränität und Legitimität von
Herrschaftsgewalt (2004) 388, 589; focusing on parliamentary democracy in the EU, see P Dann, Parlamente
im Exekutivföderalismus (2004).

32 See V Saalfrank, Funktionen und Befugnisse des Europäischen Parlaments (1995); B Suski, Europäisches
Parlament (1996); D Reich, Rechte des Europäischen Parlaments (1999).

33 See, focusing only on the relevant books, R Fleuter, Mandat und Status des Abgeordneten im
Europäischen Parlament (1991); C Schultz-Bleis, Die parlamentarische Immunität der Mitglieder des
Europäischen Parlaments (1995); I Beckedorf, Das Untersuchungsrecht des Europäischen Parlaments (1995);
V Neßler, Europäische Willensbildung—Fraktionen im EP (1997); D Reich, Rechte des Europäischen
Parlaments (1999); E Uppenbrink, Das europäische Mandat (2004).

34 A Egger, Das Generalsekretariat des Rates der EU (1994); M Mentler, Der Ausschuß der Ständigen
Vertreter bei den Europäischen Gemeinschaften (1994); D Fischer-Appelt, Agenturen der Europäischen
Gemeinschaft (1999); F Rutschmann, Der europäische Vermittlungsausschuß (2002); J Staeglich, Der
Kommissionspräsident als Oberhaupt der Europäischen Union (2007); J Wuermeling, ‘Streicht die Räte und
rettet den Rat’ [1996] Europarecht 167; HC Röhl, ‘Die Beteiligung der Bundesrepublik an der Rechtsetzung
im Ministerrat der EU’ [1994] Europarecht 409.

35 S Oeter, ‘Souveränität und Demokratie als Probleme in der Verfassungsentwicklung der Europäischen
Union’ (1995) 55 Zeitschrift für ausländisches öffentliches Recht und Völkerrecht 659, 588; A Boehmer, Die
EU im Lichte der Reichsverfassung von 1871 (1999) 73.

36 Dann, above n 31, 8 and 43ff; H Kristoferitsch, Vom Staatenbund zum Bundesstaat? (2007).



III. Conceptual Framework: The Structure of Executive Federalism

The institutions of a political system do not stand separately and in isolation. Their interplay is
as much a defining characteristic as are their powers and interior organisation. Furthermore,
institutions are also embedded in a broader constitutional order, which must also be considered.

Looking at the institutions of the EU from this perspective, the multi-layered or federal
nature of the Union is the first landmark to be seen.37 Indeed, the federal structure can play a
pivotal role in explaining the institutional setting of the EU, particularly when taking into
account the distinct form of this federal order. The EU is shaped by a structure, which can be
called an executive federalism. What characterises this federal scheme to make it of importance
for the institutions? Abstractly speaking, it is the dynamic interplay between a vertical structure
of interwoven competences and the horizontal set-up of separated but co-operating institutions.

On a more concrete level, executive federalism can be described as having three basic
characteristics. First, it is rooted in a vertical structure of interwoven competences. That means
that laws are made in the EU at the federal (supranational) level but those laws are enforced at
the level of the Member States. Simply put: Union laws are implemented by Member States.
The duty to implement is derived from Article 10 EC, which places on Member States the duty
to ‘take all appropriate measures . . . to ensure fulfilment of the obligations arising out of this
[EC] Treaty’, entailing a principle of sincere co-operation.38 In effect, it means that the EU has
almost no original competences to enforce EU law itself,39 even though it is (heavily) involved
in supervising and guiding the decentralised implementation of its law.40 It should be noted,
though, that (from a strictly legal perspective) the EC Treaty does not necessarily prescribe this
specific ‘division of labour’. Another system of sharing enforcement competences could be
equally lawful under the EC Treaty, eg to establish a more centralised mode of enforcement by
way of secondary law. However, over time the political and legal development has confirmed
the system of interwoven competences, so that today it is in practical terms a virtually
unchangeable part of the constitutional order. It is as telling as it is consequential that the
Constitutional Convention did not discuss, and the Lisbon Treaty will not alter, this system of
competences.41

Initially, this first characteristic of executive federalism might seem like a subtle and rather
dry aspect of the constitutional set-up. Nevertheless, it entails far-reaching consequences for the
institutional system. Most of all, the system of interwoven competences requires extensive
co-operation: co-operation in the process of negotiating and adopting law, co-operation in the
procedures of implementing law, even co-operation in the process of reviewing the law.42

Moreover, equally important, the system determines who has to co-operate. It requires not
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37 Using the phrase ‘federal’ does not imply a state-like construct. Instead, federalism is regarded here as a
general principle of organising multi-layered structures of governance, be they in a national, supranational or
international sphere: see D Elazar, Exploring Federalism (1987) 34; A von Bogdandy, ‘The European Union as
a Supranational Federation’ (2000) 6 Columbia Journal of European Law 27, 51–2; see also S Oeter in this
volume.

38 See Case C-476/93 Nutral v Commission [1995] ECR I-4125, para 14; K Lenaerts and P van
Nuffel, Constitutional Law of the European Union (2005) para 5-047: see Art 4(3) TEU-Lis and Art 291(1)
TFEU.

39 Exceptions are, understandably, in the field of internal organisation (Art 274 EC, Art 317 TFEU) but also
in the field of competition law (Arts 81ff EC, Arts 101ff TFEU). However, most powers of the Commission or
European agencies to take part in the enforcement of Union law are based on legislative acts rather than Treaty
provisions, see P Craig, EU Administrative Law (2006) 155.

40 See Arts 211, 1st indent, 226 EC; K Lenaerts, ‘Some Reflections on the Separation of Powers in the
European Community’ (1991) 28 Common Market Law Review 15; on the manifold interaction between EU
and Member States in the implementation process, see E Schmidt-Aßmann and B Schöndorf-Haubold (eds),
Europäischer Verwaltungsverbund (2005).

41 On this issue, see A von Bogdandy and J Bast, below chapter 8.
42 I Pernice, ‘Multilevel Constitutionalism and the Treaty of Amsterdam’ (1999) 36 CML Rev 703, 724.



only vertical co-operation between actors from both levels, but also the involvement of
executive actors, especially at the Member State level. Since EU law is implemented by national
administrations, it makes perfect sense to give these administrations a voice in the process of
making these laws.43

This last point leads to the second of the three characteristics of executive federalism
mentioned above, namely the existence of an institution that organises and harbours the
necessary co-operation as just described. This function is fulfilled by the Council, which can
thus be regarded as the institutional complement of the system of competences. Finally, there is
the third feature: a decision-making mode of consensus which facilitates co-operation in the
Council and beyond.

Before we turn to the more detailed analysis of the institutions, beginning with the Council,
a few remarks are necessary to put the concept of executive federalism in context and explain
its status and purpose in the current analysis.44 The notion of executive federalism can be
contrasted with that of other multi-layer systems, most clearly the model of ‘dual federalism’,
where each level autonomously organises the making and implementation of its laws, ie parallel
at the federal and state level (eg in the US).45 The contrast with this model underlines how
different and distinct the multi-layered structure is in executive federalism in which the
co-operation between the levels in all branches of government is a central feature. It should be
pointed out that the European form of an executive federalism is by no means unique. Compa-
rable federals systems can be found in Germany and to some extent in Switzerland and
Austria.46 The multi-level structure of the EU can therefore be regarded as an expression of a
typical continental European form of multi-level organisation.

At the same time, it is important to note that executive federalism is used here as a
descriptive and analytical tool, not as a teleological concept propagating a certain finality of the
Union. It does not encapsulate a federalist vision of the Union’s development (and neither an
intergovernmental or technocratic, for that matter); rather, by taking into account the structure
of what is termed here the executive federalism of the EU, this contribution highlights certain
elements (like competences or inter-institutional dynamics) and extrapolates their interplay and
consequences. In doing so, it integrates a number of issues that are generally considered to be
characteristic of the Union as such, eg the vast and persisting heterogeneity of the Member
States and their interests in the Union or the immense importance of bureaucratic co-operation
(or even fusion47). Ultimately, looking at the political institutions with the awareness of the
structure of executive federalism aims to understand the individual institutions in a wider
context. On this basis, we can now turn to the analysis of separate institutions.48
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43 See H Wallace, ‘Institutions of the EU’ in W Wallace and idem (eds), Policy Making in the EU (1996) 58;
for further explanations of this system, see below section IV.1(a) and (b).

44 In detail Dann, above n 31, 117ff.
45 K Lenaerts, ‘Constitutionalism and the Many Faces of Federalism’ (1990) 38 American Journal of

Comparative Law 205, 231; K Nicolaïdis and R Howse (eds), The Federal Vision (2001); MJC Vile,
Structure of American Federalism (1961) 64; on the limits of this autonomy, see D Elazar, The American
Partnership (1962).

46 For more detail on structurally similar federal systems, see JA Frowein, ‘Integration and the Federal
Experience in Germany and Switzerland’ in M Cappelletti et al (eds), Integration through Law (1986)
vol 1, book 2, 573, 586; Lenaerts, above n 45, 230–33; on the historical roots of executive federalism,
see S Oeter, Integration und Subsidiarität im deutschen Bundesstaatsrecht (1998); G Lehmbruch,
Parteienwettbewerb im Bundesstaat (1998); comparing federal structures in EU and Germany: FW Scharpf,
‘Community and Autonomy’ (1994) 1 Journal of European Public Policy 219; S Oeter in this volume; Dann,
above n 31, 43ff.

47 W Wessels, ‘The Constitutional Treaty: Three Readings from a Fusion Perspective’ (2005) 43 Journal of
Common Market Studies (Annual Review 2004/2005) 11.

48 Two disclaimers have to be posted: first, the concept proposed here is based on the analysis of
the ‘Community system’. Thus it does not directly apply to the more intergovernmental structure of the



IV. The Institutional Framework

1. Council

a) Form Follows Function: Members, Organisation and Competences

In the structure of executive federalism, the Council of the European Union49 is the institutional
counterpart to the specific division of competences. Its composition, organisation and powers
offer what the interwoven competences require: that is a meeting point for actors from the
national and supranational levels, a meeting point for politicians and bureaucrats, and a place to
negotiate and legislate. As such, it is the central institution of this political system.50

The Council’s special role derives first from its composition. The Council ‘shall consist of a
representative of each Member State at ministerial level’.51 Thus, its members are not directly
elected but sent in their function as ministers of national governments. As such, they are
generally appointed or nominated by their prime minister. This forms a sharp contrast to most
other federal chambers (eg the US Senate), the members of which are directly elected.52

Specific to the nature of the Council is also its mandate and its members’ understanding of
their specific role. Whereas US senators are elected politicians, free to take any position they
want, Council members, in contrast, are representatives of their home government; they are
authorised to ‘commit the government of the Member State’.53 Thus, they have to follow the
mandate agreed upon in their cabinet and must negotiate within these margins.54

Yet the Council is much more than the round of national ministers—they form only the top
of a complex system, best described as a pyramid of groups, in which national actors convene.
This pyramid has three principal tiers: the Council as meeting place of the ministers, the
Committee of Permanent Representatives (COREPER55) and the Working Groups. Their
composition and functions are best explained by way of example: the negotiations on a new
bill. This example will demonstrate the procedural logic evolving from the interwoven compe-
tences, the logic of executive co-operation:
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CFSP (on specialties in this field, see D Thym in this volume) or similar aspects in the AFJS (on the respective
specialties here, J Monar, below chapter 15, s III.4. Secondly, the following analysis describes primarily the
institutions, and only to a lesser extent the decision-making procedures that are played out between these
institutions. To focus on the latter would require another article, or perhaps even a book. See, eg P Craig and
C Harlow (eds), Lawmaking in the European Union (1998); A Dashwood, ‘The Constitution of the
European Union after Nice: Law Making Procedures’ (2001) 26 European Law Review 215.

49 The former ‘Council of the European Communities’ decided after the ratification of the Maastricht
Treaty to call itself the ‘Council of the European Union’, a term applicable to all its activities (Decision 93/591
of 8 November 1993, OJ L281, 18). In accordance with the language of the Treaties, the term ‘Council’ will
be used as a shorthand.

50 The best overviews of the Council are: F Hayes-Renshaw, ‘The Council of Ministers’ in J Peterson and
M Shackleton (eds), The Institutions of the European Union (2002) 47; F Hayes-Renshaw and H Wallace, The
Council of Ministers (2006); M Westlake and D Galloway (eds), The Council of the European Union (2004).

51 Art 203 EC (Art 16(2) TEU-Lis).
52 G Löwenberg and SC Patterson, Comparing Legislatures (1979) 121; G Sartori, Comparative

Constitutional Engineering (1999) 185.
53 Art 203 EC (Art 16(2) TEU-Lis).
54 A von Bogdandy, ‘Information und Kommunikation in der Europäischen Union’ in W Hoffmann-Riem

and E Schmidt-Aßmann (eds), Verwaltungsrecht in der Informationsgesellschaft (2000) 168; D Spence,
‘Negotiations, Coalitions and the Resolution of Inter-state Conflicts’ in Westlake and Galloway, above n 50,
256.

55 This French acronym is commonly used to refer to this committee. It stands for Comité des représentants
permanentes.



It is the sole right of the Commission to initiate legislation,56 yet the first57 and most
important reality test for any legislative proposal comes when it is discussed in a Council
Working Group, composed of national civil servants from each Member State, who are respon-
sible for the specific matter.58 They check how the proposal fits into the administrative and
legal systems of their respective state. This can often take a long time, but it also addresses most
of the often very technical complications arising from the fact that a bill has to be implemented
in 27 different legal systems. A proposal then goes to the COREPER, which consists of the
national ambassadors to the EU (thus career diplomats who stay for long terms in Brussels).
Whereas Working Groups are put together flexibly and ad hoc to discuss one specific proposal,
the COREPER is a permanent body.

The COREPER, sometimes regarded as the most powerful part of the EU, serves as a
clearing-house: it checks every proposal, and negotiates those issues which remain unresolved
in the Working Groups.59 Since it is not split into specialised groups for every proposal,60 it
gathers a broad overview and accumulates immense expertise. Its broad exposure allows its
members to strike more deals and settle more political issues than the Working Groups.61 Only
highly political and non-negotiable topics are passed on by COREPER and negotiated by the
national ministers.62

One more important characteristic of the Council has to be added: it has no plenary. The
ministers convene in accordance with their field of responsibility, as ministers of finance, as
ministers of the environment, etc.63 As a consequence, there is no place for general discussion,
only for sectoral negotiation. It is an extremely complex system, with barely any hierarchy or
hegemony to streamline processes—and is therefore hardly a very efficient institution.64

Attempts to change this situation, mainly by strengthening the General Affairs Council (of
foreign ministers), have not borne any fruit.65

This organisational structure will remain generally untouched by the Lisbon Treaty. Changes
that had been envisioned by the Convention’s Draft, eg the introduction of an elevated ‘Legis-
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56 Art 17(2) TEU-Lis.
57 In fact, these proposals are often already prepared in close co-operation with national experts and

bureaucrats: see W Wessels, ‘Dynamics of Administrative Interaction’ in W Wallace (ed), The Dynamics of
European Integration (1990) 229.

58 There are roughly 160 groups: see Westlake and Galloway, above n 50, 217.
59 Art 16(7) TEU-Lis; on the COREPER: J Lewis, ‘National Interests: Coreper’ in Peterson and Shackleton,

above n 50, 277; Mentler, above n 34.
60 This is a simplification: the COREPER convenes in two formations: COREPER II is composed of the

permanent representatives themselves and responsible for foreign, financial and horizontal matters;
COREPER I is composed of deputies from the permanent representations and deals with most of the more
technical legislation (Lewis, above n 59, 282–6). There are also other Committees, like the Political and
Security Committee or the Economic and Finance Committee, which act beside the COREPER (Lewis, above
n 59, 286; Westlake and Galloway, above n 50, 201, 208).

61 For the best account of the negotiating methods within the Council, see Spence, above n 54, 256ff.
62 Neither COREPER nor the working groups have the competence to formally decide a matter, yet about

80% of the matters are already materially decided before the ministers convene. These so-called A-points are
decided without any further negotiation in the Council: see Art 3(6) of the Council’s Rules of Procedure
(Decision 2006/683, OJ L285, 47). Hayes-Renshaw, above n 50, 53; but Lewis, above n 59, 287.

63 In the 1990s, 22 Council formations existed. This number was reduced to 16 in 2000. The current nine
Council formations, introduced in 2002, are listed in Annex I to the Council’s Rules of Procedure (above
n 62).

64 von Bogdandy, above n 37, 41–4: see generally D Curtin, ‘The Constitution of the Union’ (1993) 30
CML Rev 17, 26; as to the growing informality of Council negotiations, see U Puetter, ‘Informal Circles of
Ministers’ (2003) 9 ELJ 109, 114.

65 On previous attempts of reform, see W Wessels, Öffnung des Staates (2000) 227; J Kokott and A Rüth,
‘The European Convention and its Draft Treaty Establishing a Constitution for Europe’ (2003) 40 CML Rev
1315, 1332.



lative and General Affairs Council’, were not taken up.66 A hierarchy of Council formations to
streamline procedures will only be weakly instituted.67 However, a new system of team presi-
dencies will likely be introduced by a decision of the European Council, based on the Lisbon
Treaty.68 The presidency will then be held by groups of three Member States for 18 months.
This will certainly lead to more continuity in the Council’s work and also (hopefully) to more
transparency, which can only be welcomed.

Although composition and internal organisation are of salient importance, it is its powers
which render the Council the central institution in the institutional setting of the EU. And it is
this aspect which also renders it a highly characteristic feature of executive federalism in the
EU: the Council’s powers are spread from legislative to executive areas, thus defying a tradi-
tional separation-of-powers scheme, but serving the structure of interwoven competences.

With regard to law-making, the Council plays a dominant role, although it is not (as often
falsely suggested) the sole centre of it. Despite the important influence of both the Com-
mission69 and the European Parliament,70 the Council is not only the institution that has
decision-taking powers in almost all procedures but is in all but one procedure the institution
that has the final word.71 The Council also plays a major role with regard to the executive
function, as it is involved in the task of executive rule-making.72

In sum, it can be seen that composition and powers are closely connected to the structure of
interwoven competences. The Council participates in law-making (and facilitates executive
tasks), since it is the national authorities which ultimately implement and administer these
policies. The early and influential involvement of national actors seems necessary to make these
mechanisms work—and is thus entrenched in the interwoven structure of competences, hence
the EU’s executive federalism. Yet it is only the third element that renders this structure
workable: the specific decision-taking method.

b) Mode of Decision-taking: Majority-voting and the Resilience of Consensus

It has occasionally been highlighted as specific to the supranational nature of the EU that the
Council, as one of its major decision-making bodies, can take binding decisions not by
unanimity, but by majority rule, distinguishing the EU from most comparable organs in interna-
tional organisations.73 Yet this is not the whole truth. Another line of the traditional narrative
explains that, despite the often-applicable majority rule,74 the Council mostly strives to act by
consensus.75 In this consensus mode, solutions are sought through ongoing negotiations,
openness to compromise and the incorporation of as many parties as possible. This method is
based on mutual trust and the expectation of gaining more by giving in to a certain extent
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66 Cp Art I-23(1) CT-Conv to Art 24(1) CT, and Art I-23(4) CT-Conv to Art 24(7) CT: see W Wessels, ‘Die
institutionelle Architektur der EU nach der europäischen Verfassung’ [2004] integration 161, 165.

67 Art 16(2) TEU-Lis.
68 Art 236(a) TFEU, Declaration No 9 annexed to the Final Act of the Treaty of Lisbon.
69 The Commission is a major law-maker; it is responsible for roughly half of all the laws that are

enacted directly by the Commission, hence more than by the Council: see A von Bogdandy, F Arndt and J Bast,
‘Legal Instruments in European Union Law and Their Reform’ (2004) 23 Yearbook of European Law 91,
126ff.

70 As to the role of the EP, see below section IV.2.
71 Arts 250ff EC (Arts 293ff TFEU); for an innovative empirical perspective, see R Thomson and M Hosli,

‘Who Has the Power in the EU?’ (2006) 44 JCMS 415.
72 See Comitology Decision 99/468/EC of the Council (as amended by Decision 06/512/EC [2006] OJ

L184, 23); K Lenaerts and A Verhoeven, ‘Towards a Legal Framework for Executive Rule-Making in the EU?’
(2000) 37 CML Rev 645; Craig, above n 39, 99.

73 Ipsen, above n 16, ch 2 para 44.
74 As to the different forms of majority votes in the Council, see Westlake and Galloway, above n 50, 233.
75 Hayes-Renshaw and Wallace, above n 50, 304; on the methods employed, see Spence, above n 54, 364;

on voting patterns, see M Mattila and JE Lane, ‘Why Unanimity?’ (2001) 2 European Union Politics 31.



during one round of negotiations, with the expectation of being repaid in a later round. This
method is considered to be based in no minor part on the secrecy and confidentiality of these
negotiations.76 In a sense, so the narrative concludes, the Council adheres to two rules: behind
the formal majority rule there is an informal consensus method, or, as Joseph Weiler famously
put it, it is decision-making ‘under the shadow of the vote’.77

While this used to be a convincing analysis and one that also blends well with the structure
of executive federalism (underlining as it does the importance of co-operation and consensus),
one might wonder whether it is still valid. Did the enlargement of the Union, the heated
debates on and reforms of majority voting in recent Treaty revisions and the drive to more
transparency in Council decision-making leave this mode really unaffected? Or do we have to
reconsider certain parts of it? Let us take a closer look.

EU’s enlargement to now 27 Member States vastly increased the Council’s size and hetero-
geneity. It certainly was (and is) a serious challenge to the consensus mode, and it is hence no
surprise that studies on decision-taking in the Council since 2004 suggest that enlargement did
have an impact.78 Data show that the amount of legislation passed has decreased and that those
bills which are passed often concern more marginal issues and have become longer. At the same
time, however, the culture of consensus seems to have remained intact. In particular, the level
of contestation has not increased significantly. One technique to accommodate the increased
heterogeneity of interests seems to be formal statements of disagreement which are included in
the minutes of the Council. These flag differences but are not recorded as no-votes.79 Hence,
even though decision-making certainly has become more difficult, the system of consensus in
the shadow of the vote seems to have survived.

However, enlargement is not the only development to have challenged this distinct
decision-making mode. It also triggered a far-reaching reform of voting rules in the Council. In
fact, the Council’s voting rules were probably the most contested area of recent Treaty reforms
that, according to the Lisbon Treaty, will lead to a considerable increase in the possibilities for
majority votes.80 But will this make consensus-building obsolete? It seems unlikely. The current
voting rules, based on the Nice Treaty, prescribe a complex system of triple majorities and
weighed votes of the Member States.81 In clear contrast, the Lisbon Treaty will abolish the
weighed votes and introduce a much more transparent system of a double-majority, consisting
of 55% (and at least 15) of the Member States, representing 65% of the population of the
Union.82 This new mechanism will be the regular voting rule83 and the most common form of
decision-taking in the Council.
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76 See Arts 5 and 6 Council’s Rules of Procedure (Decision 2006/683/EC Euratom [2006] OJ L285, 47): see
M Bauer, ‘Transparency in the Council’ in Westlake and Galloway, above n 50, 367, 372.

77 JHH Weiler, ‘The Transformation of Europe’ in idem, The Constitution of Europe (1999) 72 (pointing
out that both modes are intertwined, as decision-making by consensus is facilitated by the possibility of a
majority decision); F Hayes-Renshaw et al, ‘When and Why the EU Council of Ministers Votes Explicitly’
(2006) 44 JCMS 161; see also M Mattila, ‘Contested Decisions: Empirical Analysis of Voting in the European
Union’ (2004) 43 European Journal of Political Research 29.

78 P Settembri, ‘The Surgery Succeeded: Has the Patient Died?’, Jean Monnet Working Paper 4 (2007),
available at www.jeanmonnetprogram.org; S Hagemann and J De Clerck-Sachsse, ‘Decision-making in the
Enlarged Council of Ministers’, CEPS Policy Brief 119 (2007), available at http://shop.ceps.eu/BookDetail.
php?item_idem=1430 (accessed on 9 January 2009).

79 Hagemann and De Clerck-Sachsse, above n 78, 3.
80 With respect to the Constitutional Treaty, which in this respect was not changed by the Lisbon Treaty, see

A Peters, ‘European Democracy after the 2003 Convention’ (2004) 41 CML Rev 55.
81 Triple majority stands for a majority of weighted votes of Member States, and in some cases of

population, Art 205 EC and Art 3 of the Protocol on the Enlargement (2001). See A Moberg, ‘The Nice Treaty
and Voting Rules in the Council’ (2002) 40 JCMS 259; M Hosli and M Machover, ‘The Nice Treaty and
Voting Rules in the Council’ (2004) 42 JCMS 497.

82 Art 16(4) TEU-Lis.
83 Art 16(3) TEU-Lis.



However, different considerations put these new rules in perspective and suggest that the
heated discussions in the intergovernmental conferences hardly match the reality of
decision-making on the ground. First, the Lisbon rules will only come into effect in 2014 and
will be conditioned until 2017 by the possibility to invoke the old Nice rules for blocking
minorities.84 Secondly, even the Lisbon majority rules require large, highly sophisticated
super-majorities, which could also be qualified as a form of consensus. Finally, relative power in
the Council does not seem to depend only on voting weight; rather, qualitative analyses suggest
that even though weight is important, it is so only to a limited extent. Negotiating skills,
substance and situational circumstances also matter.85

If consensual decision-making thus seems as necessary as ever, is it still possible? The confi-
dentiality of Council negotiations has been considered to be an integral part of why the
consensual Council system works. However, these rules have been a major target of critique, as
it is deemed normatively untenable that the central law-making organ remains largely closed to
the citizens.86 In reaction, changes in the Council’s Rules of Procedure (RoP) in 2006 have
opened up the Council debates to an unprecedented degree.87 Also, according to the Lisbon
Treaty, the Council will ‘meet in public when it deliberates and votes on a draft legislative
act’.88 Serious doubts remain, however, as to whether these changes effectively alter the
dynamics in the Council. Such an effect seems unlikely especially if one takes into consider-
ation that these changes only affect the uppermost level of the Council system and only a
limited number of agenda points. As stated above, the vast majority of decisions are, and most
likely will continue to be, reached elsewhere and confidentially, as so-called A-points.89

On the basis of these considerations, one can assume that decision-making in the Council
will remain a mostly consensual affair, spurred by the option to take a majority vote. Looking
at the Council through the lens of executive federalism, its consensual and mostly
non-majoritarian system seems to make perfect sense.90 Three main reasons suggest that the
interplay of executive federalism and consensual decision-making in the Council is an
unchangeable fact of the EU:

1. There is, first, the federal heterogeneity of the EU, which seems to simply require an inclusive,
consensus-based decision-making method. The theory of consensus democracy shows that
some culturally, religiously, linguistically or otherwise divided societies have developed an
original mode of decision-making that enables them to find a peaceful way of dealing with con-
flicts.91 This method is based on permanent inclusion of all relevant social forces, ie on political
compromise in decision-making and on proportionate accommodation of all relevant parties
in responsible offices of government. Thus, it forms a contrast to competition and temporary
exclusion, which shape systems organised by majority rule.92

2. If the consensus method in the Council is required by the diversity of interests, it is facilitated
by the sociocultural similarity of the Council’s members. As described above, negotiations in
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84 Art 16(5) TEU-Lis and Protocol (no 36) on the transitional provisions relating to the institutions and
bodies of the Union. The Lisbon Treaty will not alter the substantive compromise on voting rules agreed upon
in the Constitutional Treaty, but will solve the re-surfaced debate on such rules by providing a compromise
along the timeline.

85 Hayes-Renshaw et al, above n 77, 179–85; Thomson and Hosli, above n 71.
86 On the debate, see ME de Leeuw, ‘Openness in the Legislative Process in the European Union’ (2007) 32

EL Rev 295; P Settembri, ‘Transparency and the EU Legislator’ (2005) 43 JCMS 637.
87 See Art 8 Council’s RoP.
88 Art 16(8) TEU-Lis; on the Lisbon Treaty’s concept of legislative acts, see Bast, below chapter 10.
89 See above n 62.
90 R Dehousse, ‘Constitutional Reform in the European Community’ (1995) 18 West European Politics 125.
91 See G Lehmbruch, Proporzdemokratie (1967); A Lijphart, The Politics of Accommodation (1968).
92 It might be added that this method may prevail even after these cleavages are gone. The best example is

the case of Germany: see H Abromeit, Der verkappte Einheitsstaat (1992); Elazar, above n 37, 66.



the Council are mostly a deliberation of national and supranational civil servants. Despite lin-
guistic, political or other differences, these civil servants very often share a common education
(law, political science) and a common professional background (national administrations), and
grow closer by virtue of their ongoing contact. This common habit creates a certain club spirit
(esprit de corps), as it is called, that facilitates compromise and consensus.93

3. Finally, the issue of implementation helps to explain why the consensus method is entrenched
in the structure of executive federalism. One can assume that a solution is more acceptable if
the different parties agree on it. In the EU, the implementation of norms rests with the Member
States, their legislatures and their bureaucracies. Thus, Union regulations and directives will
have a greater chance of being properly implemented by the national legislatures and bureau-
cracies if they were previously decided upon in consensus with the own government.94

With regard to these observations, the consensus method can be regarded as a complementary
element of executive federalism. As long as the overall structure remains in place, the consensual
character of Council decision-making seems destined to stay in place as well. This point can be
taken even further. Not only is the consensus method prominent in Council decision-making,
but the EU in general can be characterised as a consensus democracy.95 The method in the
Council has a spill-over effect on decision-making procedures in other organs as well as between
the organs. Perhaps the most striking example of this spill-over effect can be observed in the
European Parliament.

2. European Parliament

In an almost revolutionary development, the EP has developed from a mere consultant assembly
into an equal counterpart to the Council and the Commission.96 At the same time, the EP has
been something like a pet object at least of German institutional scholarship.97 Yet despite ample
material and analytical attention, a coherent interpretation of role and structure of the EP has
not emerged.

Two means of analyses will be used here to approach the parliament: first, the EP will be
described in the context of its institutional environment, within the conceptual framework of
executive federalism; secondly, this chapter will try to grasp the EP’s specific character by using
a comparative matrix of two types of legislatures or parliaments. These two types, debating
parliament and working parliament, can be described in the following manner.98
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93 The master of studies of bureaucracies, Max Weber, has called this phenomenon Kompromisskollegialität
[collegiality sustained by compromise]: idem, Wirtschaft und Gesellschaft (1972) 164: see D Chrysoochou,
The Consociational Dimension of European Integration (1994) 26.

94 J Schwarze et al, Die Implementation von Gemeinschaftsrecht (1993) 13; S Krislov et al, ‘The Political
Organs and the Decision-making Process in the United States and the European Community’ in Cappelletti et
al (eds), above n 46, 3, 53; N Nugent, The Government and Politics of the European Community (1994) 145.

95 A Lijphart, Patterns of Democracy (1999) 42–7; Chryssochoou, above n 93; A Peters, Elemente einer
Theorie der Verfassung Europas (2001) 728, 758; B Kohler-Koch, The Evolution and Transformation of
European Governance (1998) 12; Oeter, above chapter 2.

96 Describing this truly astonishing development D Judge and D Earnshaw, The European Parliament (2003)
26–64; A Kreppel, The European Parliament and Supranational Party System (2002) 52–90; see also B
Rittberger, ‘The Creation and Empowerment of the European Parliament’ (2003) 4 JCMS 203.
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‘Amerikanischer Kongress und Deutscher Bundestag’ in idem, Parlamentarische und präsidentielle Demokratie
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surfaced in the literature on the EP: see C Lord, Democracy in the European Union (1998) 65; R Corbett et al,
The European Parliament (2007) 9.



A debating parliament is centred on its plenum, which serves as the forum of the nation
and central stage of public political discourse. It is typical for parliamentary systems, where
the majority party in parliament forms the government, leading to a ‘fusion’ of majority party
and government. The political opposition uses the plenary session to attack governmental
measures as well as to expound its own proposals. The British House of Commons is the
pre-eminent example.99 A working parliament receives its character and power from being
somewhat separate from the government and from operating as a counterweight. Rather than
the fusion of majority party and government, it is the institutional combat between legislature
and executive which characterises this parliament. An incompatibility rule, which forbids
members of the executive from sitting in the legislature, prevents public debates between
government and opposition in the plenary. Instead, strong and specialised committees
function as the main focus of activity in working parliaments. The US Congress is the classic
example of this type.100

Against this comparative background, the underlying goal of this chapter is to understand
the EP as a working parliament. Separated personally from the Commission and not inter-
twined with it politically, the EP holds comparatively strong (and often underestimated)
legislative and oversight powers, establishing itself as the centre of democratic control in the
EU, structurally resembling the US Congress. To demonstrate this, the EP will be analysed in its
elective, controlling and law-making functions.101

a) Co-Elector: Appointment Power and Negative Competence

The Parliament’s influence on the appointment of the Commission and especially its President
has increased considerably in the past years.102 Originally completely sidelined, the EP today has
the power to approve the Commission’s President as well as confirm the College of Commis-
sioners.103 The Lisbon Treaty will even state that the European Parliament ‘shall elect the
President of the Commission’,104 and prescribe that the European Council, before proposing a
candidate for the Commission presidency, must take into account the elections to the European
Parliament, thus underlining the link between election and composition of the Commission.105

The EP also has a right of censure.106

Considering this growing influence, a parliamentarisation of the EU has certainly taken
place. But is it convincing to interpret this growing influence as the steady move towards a
parliamentary system, ie a system in which the majority faction in parliament determines the
head of the government and forms a close political link with the government (like in the UK or
Germany)?107 Or is it conclusive to argue that at least a special brand of parliamentary system
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with some specific supranational features will emerge?108 Even though executive federalism and
parliamentary systems are not as such incompatible (as the German political system shows),
such development in the EU seems unlikely. In fact, in the European institutional setting, which
was not originally set up as a parliamentary system, elements of executive federalism seem to
impede the emergence of such system. Three arguments underline this thesis:

1. The position of the Council structurally blocks the emergence of a full parliamentary system
firstly because of its important role in appointing the Commission109 and secondly, because of
the Council’s own role as part of a dual executive.110 The Council as a whole is generally
beyond the reach of the EP.111 This position and influence of the Council might not only be
interpreted as a necessary aspect of the intergovernmental side of the EU system112—it also fits
naturally into the structure of executive federalism, where the Council is a central partner of
the Commission in law-making as well as executive functions.

2. A second argument derives from the way in which the EP conducts the approval procedure of a
new Commission.113 It would be the ‘natural’ behaviour in a debating parliament for the
majority party (or coalition) to elect the government without further discussion. In the EP,
instead, there is no majority which perceives itself as a loyal parliamentarian base of the Com-
mission. Especially in candidate hearings which the EP conducts before it approves of a new
Commission, the EP presents itself more as a critical counterweight than as a loyal supporter of
the Commission.114

3. A final argument against a parliamentarisation concerns the personal fusion between EP and
Commission, ie the normal rule for a parliamentary system and its debating parliament that
parliamentarians (MEPs in our case) are at the same time members of the government (the
Commission in our case). Empirically, there is no such fusion between EP and Commission in
the EU.115 Moreover, a fusion would not be legally possible. An incompatibility rule between a
mandate in the EP and a seat in the Commission formally prohibits the appointment of MEPs
to the Commission.116 De lege ferenda this could be changed. In addition, the rule’s historical
roots in the technocratic origins of the Commission are weak today. However, the incompati-
bility rule fits perfectly well into the structure of executive federalism. Here, the divide runs
not between the political parliament and the technocratic Commission, but between the
legislature and the executive branch.
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Finally, the changes envisioned by the Lisbon Treaty will hardly change the basic dynamic of the
election procedure. Despite several proposals and strong support from the more federalist side,
these changes will not change the EP’s role significantly as they do not abridge the Council’s
primacy in selecting a candidate.117 This dynamic might only change if European parties would
start nominating their candidates before the election to the EP. This, however, seems unlikely
from today’s perspective.

In sum, a development into a parliamentary system in the strict sense seems unlikely. Never-
theless, the elective powers of the EP today or tomorrow are neither unimportant nor
meaningless. Quite the contrary, they tell a lot about the specific role of the parliament in the
EU. Although it cannot autonomously elect a Commission, it can always prevent one. It
functions as a controlling force, holding a negative elective competence. This power makes
perfect sense in the specific institutional and political setting of the EU. First of all, possessing
this negative competence might ensure at least a basic standard of democratic accountability.
More importantly from the perspective of the overall system, an increased influence on the
election of the Commission would also require a stable coalition in the EP to carry this
Commission. This is not only very difficult to achieve (and maintain!) but would endanger the
federal diversity of the party system in the EP. And, thirdly, the fact that neither the EP nor its
majority is bound to the Commission by party loyalty has positive effects on its independence
when it comes to questions of control and law-making. Thus, the current position of the EP
might not only correspond to its function, it also seems to fit normatively into the broader
political system and executive federalism of the EU.

However, this interpretation of the EP’s elective powers should not obscure a deep flaw in
the elective system of executive federalism—the question of accountability. It is a central
principle of democratic government that the people shall have a say in who governs.
Democratic government is self-government. But looking at the EU, this principle is grossly
violated. Here, the executive, located in the Commission and to some extent in the Council, is
not elected by the EP but appointed by the EP and Council together. The Council itself is
composed of national governments, thus elected separately by the respective national parlia-
ments and their elections. Hence, every vote is several times counterbalanced and dispersed by
other votes in other elections. It is barely possible to get rid of the governing class, since there
is a de facto permanent all-party government.118

If parliamentarisation is hindered by the structure of executive federalism, would direct
election, namely of the President of the Commission, remedy the problem? This could be
argued, since it would enhance the transparency of the system and strengthen a clear line of
responsibility.119 Yet the problem of accountability in the EU runs deeper. It is rooted in the
federal structure, which necessarily demands co-operation between the federal levels and
different governments. The problem of accountability and the federal structure of the EU are
deeply intertwined.120 Even a directly elected President of the Commission would have to
bargain and make compromises with the national governments in the Council. Executive feder-
alism entails this somewhat murky and non-transparent situation. What seems like an obvious
violation of democratic principles on the one hand turns out to be the life insurance of the
federal system on the other.121
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b) Oversight Function: Control via Organisation

The structure of executive federalism also has important consequences for the oversight
function. The two types of parliaments sketched out in the beginning differ remarkably in this
respect too: a debating parliament scrutinises the government primarily in public debate in the
plenum; a working parliament does so by means of detailed control of government proposals,
exercised by specialised committees.122

How does the EP fare with respect to these types? Seen from a formal standpoint, the EP
could easily qualify as a debating parliament. It has several formal powers to interrogate and
scrutinise the Commission in plenum.123 A look at the actual use of these powers, however,
alters the picture. Although interrogation powers are undoubtedly popular,124 their usage has
shrunk, especially since the EP has gained legislative powers.125 Thus these powers do not
constitute the most vital part of EP procedures.

Instead, the working parliament approach grasps the EP much better. This approach is
primarily based on organisational preconditions, namely an effective committee structure,126 as
exemplified by the US Congress.127 Indeed, the EP’s committees are of paramount impor-
tance.128 Two aspects highlight their central position.

First, their role in acquiring and analysing information and in formulating political positions
is central to the policy-formulation in the EP. Committees have the right to interrogate the
Commission129 and to hold hearings with special experts.130 Through these instruments,
committees have acquired specific expertise in their fields.131 On this basis, they file reports to
be discussed in the plenum, predetermining most of the outcomes.132

Secondly, their internal structure plays a pivotal role. They are small, specialised and
targeted in their scope at the division of subject matters in the Commission. Of salient impor-
tance is their leadership structure. This consists of a chairperson and a rapporteur.133 The latter
is responsible for presenting a matter to the committee, drafting the report for the committee
and arguing it in the plenum and with other institutions. A highly influential figure, the
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rapporteur is chosen in a complicated and hotly contested procedure.134 Besides, the rapporteur
creates clear responsibilities, giving the committee a distinct voice to communicate to the inside
(between different committees and party groups) as well as to the outside (to other institu-
tions). It renders committees especially suited to negotiate with other institutions.135

The EP also resembles a working parliament with respect to its staff. One sign of a working
parliament is that it acquires its expertise and level of scrutiny not least because of the support
from an extensive staff. Compared to the US Congress, of course, the EP’s staff looks petty, but
compared to all the national parliaments in Europe, it is very well equipped with respect to its
scientific staff.136

c) Co-Legislator: Law-making by Co-operation and Consensus-building

Finally, the EP law-making function resembles that of working parliaments.137 As such, it has a
more powerful position as legislature than most national parliaments, acting in a parliamentary
system.138 Three aspects characterise its specific role: the need for inter-institutional
co-operation, the need for compromise building within the EP and its role of a policy-shaping,
not policy-making, actor.139

(1) Law-making in the EU is characterised by an overriding need for co-operation between
the involved organs. This follows (partly) from the strictly bicameral approach of co-decision
procedure (Article 251 EC)140 which the Lisbon Treaty will extend to even more areas of
competence so that it is rightfully called the ‘ordinary legislative’ procedure (Article 294 of the
Treaty on the Functioning of the European Union (TFEU)).141 Through two readings in EP and
Council, and possibly a conciliation committee, a bill has to be agreed upon by both organs, EP
and Council.142 In this often long bargaining process, the Commission acts as initiator and
broker. The triangular game is facilitated by a range of informal meetings between the institu-
tions, which have come to be known (and institutionalised) as ‘trialogue’.143 In fact,
enlargement seems to have only increased the importance of such early and intensive consulta-
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tions,144 with often problematic consequences for the transparency of proceedings and the
ability of the general public to monitor and understand what is going on.

The need for ongoing co-operation has a second reason: although the Commission has the
sole power to initiate legislation,145 it has no steady parliamentary base to carry its bills through
the deciding organs.146 This reflects the Commission’s role as a politically (and nationally)
balanced institution. However, even if it had a steady parliamentary majority, structurally it
cannot have one in the Council, which is not prearranged along party lines. Hence, the Council
forms a roadblock of executive federalism against a smooth government-led legislative process,
rendering it a highly consensual, co-operation-based process.147

(2) The second aspect is the fact that the EP in itself is a compromise-prone or even
consensual system.148 Its committees serve as small, specialised fora for negotiations between
the different party groups as well as with the other institutions.149 The general leadership
structure of the EP also provides it with a system appropriate for a consensual setting.150

The EP is also a dominantly compromise-seeking actor because its party structure is
especially diverse.151 To reach an agreement here already requires the art of compromise.
Moreover, majority rules in the EP set high standards for reaching agreement.152 Both aspects
force the EP to develop negotiating and compromise techniques for its interior arrangements,
allowing it to thrive in the broader inter-institutional process as well. This diverse and rather
consensual character of the EP implies that a parliamentary and majoritarian logic cannot really
take root and thus does not conflict with the federal and consensual structure of the institu-
tional process in the EU.153 From this perspective, the ‘political deficit’ of the EP, as Renaud
Dehousse has called it,154 turns out to be the ‘efficient secret’ of decision-taking in the institu-
tional setting of the EU.

(3) A third point has to be made to characterise the EP’s comparatively powerful role in
law-making. Since the EP has no power to initiate legislation, its influence is principally of an
amending or blocking nature.155 The EP’s general role is therefore less that of a policy-making
legislature, than a policy-shaping legislature. This does not (dis-)qualify it as a weak or incom-
plete parliament. In ‘normal’ parliamentary systems today, it is nearly exclusively the
government that introduces bills. In contrast, the EP has developed an active agenda-setting
behaviour; due to its political independence from the Commission and due to its organisational
features (namely the committees), the EP is better able to rigorously scrutinise and amend bills
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and thus shape legislation than parliaments in parliamentary systems, which have to loyally
follow their government.156

In sum, the EP, as the parliament in the structure of executive federalism, can best be under-
stood as a working parliament—guided by strong committees, neither politically nor personally
connected with the Commission, and exercising influence on law-making procedures through
its political independence and veto power. Its relation to the Commission, however, is flawed
by a lack of elective accountability, which surely has consequences for the question of
gubernative leadership.

3. European Commission

a) The Problem of Leadership

Perceived through the lens of executive federalism, leadership poses an inherent problem. The
principal equality of Member States and the absence of ideological coherence in the Council
impede hierarchical leadership. Even though certain tandems or triangles of countries may serve
as motor, there is no steady base for formal or informal hierarchy. In addition, the need for
consensus veils responsibility. As most decisions are taken in agreement with all parties involved
and negotiated confidentially, it is often hard to discern which party is responsible for any
particular policy—a basic hallmark of leadership. Finally, the demand for co-operation prevents
quick action. In the Union of 27, the agreement on policy initiatives and bills takes an enormous
amount of time.157 However, the institutional system of the EU offers two organs that have
potential leadership functions: the European Commission and the European Council. How does
the Commission, to start with the truly supranational organ, perform this function and how
does it cope with the restraints of executive federalism?

Again, two lines of thought will be used to find answers. First, the role and functions of the
Commission are examined in the frame of executive federalism. Secondly, we will once again
use a comparative approach to get a clearer view on what type of institution the Commission
is.158 To that end, two types of governments shall be outlined: the majoritarian and the
consensual type of government.159

The majoritarian government is composed along lines of political affiliation. Based on the
majority in parliament, which elects and supports the government, the ministers are selected
from one party or a coalition of parties; ideological coherence is the essential characteristic of a
majoritarian government. The internal organisation of the cabinet government is structured by
a clear hierarchy, with a prime minister at the top. He assures ultimate responsibility to
parliament. Examples of this type can be found in the British government or the German
Bundesregierung.160 The hallmark of the consensual government, as the second type may be
called, is its proportionate composition, representing all relevant regional, cultural and political
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groups. It is not built on a parliamentary majority but based on the principle of fair represen-
tation of all parties and regions. Members of the government are equals and take collective
responsibility. The federal government is elected by an assembly, composed of both houses of
parliament, thus ensuring the federal balance of the election. This form of government is to be
found in the Swiss Bundesrat (Federal Council).161

b) Organisational Structure: The Outlook of a Consensual Government

The composition of the Commission shows strong similarities to a consensual government. In
the college of 27 members, every Member State is currently represented by one commis-
sioner.162 Also, in terms of political composition, a form of proportionate representation (and
not ideological coherence) prevails.163 The sacrosanct status of these rules of proportionate
composition can be estimated by following the discussions within the Convention on the Consti-
tutional Treaty—and by assessing the result. Even though there was broad agreement that a
college of 27 is hardly able to govern coherently, efficiently and with mutual trust, a reduction
of Commissioners was postponed until the year 2014. Then, as prescribed by Article 17(5) of
the EU Treaty of Lisbon (TEU-Lis), the number of Commissioners will be reduced to correspond
to two-thirds of the number of Member States. However, even after this change, the Lisbon Treaty
will provide a backdoor for the European Council to unanimously alter that number (Article 17(5)
TEU-Lis), a backdoor through which one step has already been taken.164 In any event, the equal
representation (then based on a system of strictly equal rotation) cannot be impaired.

With respect to its internal hierarchy, we can observe a development from a consensual to a
more majoritarian type. The Commission has a collegiate nature, with the Commission
President traditionally being only marginally more important than other members.165 Currently,
the college takes decisions collectively.166 However, past Treaty revisions have strengthened the
role of the President. The Commission works now ‘under the political guidance of its Presi-
dent’, who can decide on its internal organisation and allocate responsibilities.167 More
importantly, perhaps, the President can influence the choice of ‘his’ Commissioners168 and can
dismiss a member of the Commission.169

As to the mode of appointment, a close resemblance to the consensual type of government
can be observed. The Commission is appointed in an intricate procedure that intertwines the
role of the Council with the EP. Whereas the former has the power to nominate the President
and then make a list of Commissioners, the latter has to confirm the choice of the President
and then the college as a whole.170 Thus, it is not the parliament that can autonomously elect
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the government, as in the majoritarian model, but a tandem of a unitary actor and a federal
one.171

The stability of the term of office is another indicator of the nature of the Commission as a
consensual government. The Commission comes close to this. The Council, as one part of the
bicameral elector, has no power to dismiss the Commission. The EP, on the other hand, has the
power to retire the Commission by a motion of censure,172 as such a typical instrument of
parliamentary regimes. Its use is seriously hampered, though, by the requirement of a
two-thirds majority of votes cast.173 Especially in a parliament that is characterised by a very
heterogeneous mix of parties, such a majority is almost impossible to organise.

c) Functions: Agenda-setter, Mediator and Guardian

Although the consensual aspects in the structure of the Commission have been demonstrated,
the fingerprints of executive federalism have been less obvious so far. This changes, once we
look at the functions of the Commission.

Every political system needs an institution that provides orientation and leadership. Within
the EU, the institutional dynamic of co-operation and consensual agreement creates such a
need. However, this need is confronted with a specific relation between the Commission and
the law-making organs, which is characterised by two aspects. First, the Commission has no
political base in the EP. In contrast to governments in parliamentary systems, it has no steady
partner to carry through its political concepts. Secondly, even if it had such a parliamentary
basis, this would not reach into the second house of the federal bicameral legislator, ie the
Council. Hence, any institution of leadership in executive federalism must be able to reach out
to both EP and Council. With that in mind, the tasks and powers of the Commission prove
perhaps more convincing because they fit more effectively into the institutional system of
executive federalism. Three functions of the Commission should be highlighted:174

aa) Agenda Setting

First of all, the Commission serves as an agenda setter.175 To that end, it employs several means
of communication.176 Just as important is its exclusive right of initiative in law-making proce-
dures.177 The Commission can decide whether, when and on what legal basis the Union should
act. Even though the Council and the EP can request the Commission to submit proposals, the
Commission is not obliged to do so.178

bb) Mediating Interests

Secondly, the Commission serves as a broker and mediator between parties and institutions.
Since leadership is hampered in executive federalism by a lack of hierarchy, the need for a
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neutral third party rises.179 The Commission is well equipped to serve this purpose.180 By law,
Commission and Commissioners must be independent and must perform their duties only in the
general interest of the Community.181 The Commission mostly succeeded in being seen as an
independent broker for sound solutions in the common interest.182

Its ability as a neutral third party is also promoted by the Commission’s procedural rights, as
it takes part in all legislative procedures and has access to all institutions.183 Flowing from its
right of initiative, it has the power to amend a draft at any point or to simply withdraw it.184

Thus, the Commission has utmost flexibility and often has superior information as to how an
agreement between the actors involved could be achieved.

In this function as broker, the interplay between the functional demand of the executive
federalism and the Commission’s structure as a consensual government appears most striking.
The specific structure of the Commission seems exactly shaped to fit into and promote the
institutional dynamic of this multi-layered political system.

cc) Federal Guardian

A third function of the Commission is not only to serve as a voice of the federal interest in the
realm of political decision-making, but also to ensure compliance through means of legal
control. To this end, the first indent of Article 211 EC obliges it to monitor the compliance of
the Member States or other institutions with Union law.185 To this end, it is competent to
institute infringement proceedings, or to bring actions for annulment or for failure to act in the
Court of Justice. This task and powers fits well into the system of executive federalism, in which
the Member States implement Union law. It seems evident that a federal organ has to supervise
the implementation. It is a question not only of efficiency, but also of fairness between the
Member States that a neutral institution ensures that all Member States comply.

d) Conclusion and an Unresolved Problem of Leadership

In sum, the structure and powers of the Commission can be explained coherently within the
conceptual framework of executive federalism. As Walter Hallstein put it, the Commission is ‘at
once a motor, a watchdog and a kind of honest broker’.186 It is interesting to observe how the
organisational structure of the Commission and its tasks interplay and complement each other.
Namely, the proportionate composition of the Commission seems essential in order to serve as
the mediating or prosecuting third party, which is an essential task in the consensual system of
executive federalism.187

However, one question that has not been directly answered yet is that of leadership. Consid-
ering the specific problems of leadership arising from the structure of executive federalism
described above, it seems that there are two answers—a more benevolent one and a more
sceptical one. In a more benevolent light, one could argue that a consensual system like the
European Union needs a specific form of leadership. Leadership within this federal system
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cannot follow hierarchical (or majoritarian) models of command and top-down procedures.
Instead, leadership here has to take on a more dialogical style, based more on the powers to
initiate discussions, to set the agenda and to shape procedures. This type of leadership is not
simply a soft version of power or yet another ‘European disease’; the powers of the President
of the United States are seen as lying mainly along these lines, too.188

The more sceptical observer would point out, though, that leadership by the Commission is
weak, caused by a tension between the task of political leadership and the task of mediation.
The Commission is torn between politicisation and federal accommodation, and in effect
unable to lead in a strong sense. It seems, so the sceptic could argue, that an institution can
either serve as a political leader with political goals, or as a neutral third party, but both
together produce an unsatisfying intermediate result. The history of the Commission can
demonstrate this. Whenever it took a strong lead in some policy field, it had to disguise its
(political) intentions behind a facade of expertise and wrap it in rhetoric of the common
interest. According to this view, the Commission is structurally an ineffectual leader.

Whatever view one might prefer, one sure consequence of the Commission’s role as neutral
broker often is a political deficit. When political goals are pursued by technical deliberations,
the open competition of opinion is over. This consequence follows from the structure of
executive federalism and is yet another demonstration of a fundamental dilemma inherent to it.
A system as heterogeneous and as consensually driven as the EU becomes less effective the
more political and open a discussion is. Or, as it has been put before: a certain political deficit
ensures the working of the institutions of executive federalism.189 In that situation, an alter-
native could lie in tandem leadership with another institution, the European Council.

4. European Council

The European Council was not part of the original institutional set up of the European Commu-
nities. Instead, it grew out of a series of summits of the heads of governments in the 1960s, and
was officially established as a regular meeting in 1974.190 This development is of special impor-
tance to the understanding of what is today seen as the central stage for major policy decisions
in the EU, and explains many of the functional deficiencies of the federal institutional structure.
Last but not least, the European Council can be regarded as the ultimate confirmation of the
structure and institutional logic of executive federalism in the EU.

a) Composition and Form: The Ideal of the ‘Fireside Chat’

A threefold impulse led to the creation of the European Council.191 Domestic pressure on the
organisation of the welfare state, combined with rising international economic instability and a
leadership gap within the European Communities, signalled an enhanced need for direct contact
and co-operation between the heads of governments. However, the chance to create a truly
helpful place for co-operation was crucially dependent on the institutional setting of the
envisioned meetings.192 At the heart of the European Council therefore lies its form. The
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European Council was meant to be something like a ‘fireside chat’, a forum as informal and
private, but at the same time as high-ranking, as possible.193 Today, the European Council has
outgrown this original format, but its central organisational features still mirror this idea.

The European Council convenes only the most important actors, ie the heads of state or
government as well as the President of the Commission, if necessary assisted by their foreign
ministers and another member of the Commission.194 Secondly, and equally important, the
European Council adheres to special working methods, especially informality.195 A ban on
written records of the meetings is strictly observed. Very few actors are even allowed to enter
the meeting room.196 Central to the working methods of the European Council is also its strict
use of consensus decision-taking.197

However, the informal and almost private character of the meetings has found its limits as
importance, agenda and (not least) the number of participants of European Councils have
grown immensely. Considerable organisational problems are the consequence.198 One central
structural change is therefore planned by the Lisbon Treaty: in order to ensure the continuity
and coherence of the European Council, the Treaty introduces the post of a President of the
European Council,199 to be elected for a (renewable) two-and-a-half-year term.200 Whether the
President will fulfil the hopes set in the office remains to be seen. The position does not seem
to be very strong, since it is not clear yet what (administrative and political) resources he can
really draw on. Much will depend on the ambitions and abilities of the first office-holder and
the other members of the European Council.201

The original ‘fireside-chat’ idea led to another consequence—with special meaning for the
legal observer. The European Council for a long time was kept beyond the law. Only 12 years
after its creation, the European Council was first mentioned in primary law.202 For another two
decades, it has been only vaguely described in Article 4 EU, but not mentioned in Article 7 EC,
which establishes the institutional framework of the Communities. Thus, the European Council
is not an institution of the Community, and Community institutions are not legally bound by its
decisions.203 Here, the Lisbon Treaty proposes significant change, as it will incorporate the
European Council into the regular institutional and legal framework of the Union.204

As we look at the organisational structure, it is revealing to put on the glasses of executive
federalism for a moment. It is not difficult to recognise certain aspects that fit into the federal
system. The need for extended co-operation, which led to the creation of the European
Council, can be located in the lack of political leadership so characteristic of the federal system.
Also, the consensual form of decision-taking between executives plays well into the general
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character of the system of executive federalism as consensual democracy. In a sense, the
European Council can be seen as the re-birth of an original, confederate Council idea: a
meeting point of executives, where negotiations take place in strict confidentiality and
decisions are reached by consensus. Hence, the European Council is not so much shaped by the
Council; instead, it actually replicates it.205

b) Functions

The functions and powers of the European Council had originally not been fixed. Even today,
they are of rather elusive legal form. Article 4(2) EU (Article 15(1) TEU-Lis) confers on the
European Council the task of providing ‘the Union with the necessary impetus for its develop-
ment’ and with the task of defining ‘the general political guidelines’.206 Comprehension of its
institutional role will therefore only follow from a closer look at its concrete functions. Three of
these are of special importance.207

aa) Steering Committee

The central reason for creating the European Council was the need for closer co-operation and
concerted leadership. Thus, providing direction and enabling major decisions is the main
function of the European Council. It has developed into the central stage for launching and
directing major steps in the integration project.208 The European Council is thereby not
confined to any special policy fields, but has taken action in every area, greatly enlarging the
scope of Union activities.209

bb) Final Arbiter and Co-ordinator

The European Council has not been confined solely to defining general policy directions. To an
ever-greater extent, it has taken on decision-making powers and become a final arbiter of
European affairs. Contrary to its original intention,210 the European Council has become
involved in deciding major policy deals or leftovers from sectoral councils.211 Moreover, the
European Council has increasingly asserted the position of a final arbiter for problems for which
the sectoral councils were unable to find solutions.212 This role as final arbiter falls naturally to
it since the method of making such broad package deals is only available to the heads of govern-
ments sitting in the European Council.213

Besides, the European Council has also become increasingly involved in co-ordinating the
policies of the Council (of ministers). This rather unintended function was mainly caused by a
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failure on the side of the General Affairs Council (composed of Foreign Ministers), which is
supposed to play a central co-ordinating role.214

The legal implications of these developments are problematic. As has been mentioned, the
European Council itself is not an organ of the Community. Thus, it can take legally binding
decisions in this realm only if it acting as a regular council (thus excluding the Commission
President).215 In this case, however, it would also have to proceed in accordance with the
requirements of the EC Treaty, ie to vote based on a Commission proposal and in co-decision
with the EP. The European Council has so far not made use of this track. Instead, the Council
formally enacts what follows from the conclusions of the European Council summits.216

The development of the European Council as arbiter is not surprising. The growing
complexity of the system created by an expanded range of covered policy areas leads to an
enhanced demand of co-ordination and requires a certain degree of consistency between the
sectoral policies. Whether the European Council fills this gap convincingly is another
question.217

The European Council has more successfully answered the need for a final decision-taker.
This need is inherent to the consensual nature of executive federalism, which is prone to
blockades, but the ‘European Council has been able—not consistently but as the culmination of
a cycle of package-dealing meetings—to provide an escape from the Council’s earlier institu-
tional “gridlock”’.218

cc) Treaty Negotiator and Constitutional Motor

The European Council has also developed an increasing impact on the constitutional devel-
opment of the Union, becoming to some observers the ‘key forum for determining treaty
reforms’.219 This comes as a surprise. When the European Council was created, it was feared
that the new institution would lead to a strengthening of intergovernmental politics in the
Communities, thus blocking supranational development.220 Quite to the contrary, the European
Council has turned out to be a major motor for EU integration. It is necessary, however, to
distinguish (not least legally) between the European Council, where the way for some important
Treaty reforms might be paved politically (eg the Declaration of Laeken221 or the mandate for
the revision of the Constitutional Treaty of Berlin222), and the Intergovernmental Conference,
where the actual decisions are taken. In any event, the growing importance of the European
Council as a constitutional actor is confirmed in the Lisbon Treaty by the incorporation of
special powers of constitutional amendment granted to the European Council (the so-called
simplified revision procedures according to Article 48(6) and (7) TEU-Lis).223

In a comparative perspective, the European Council finds no equivalent as an organ of
constitutional change. However, there is an ironic twist to this situation, since the EEC, which
was meant to be a system ‘in the making’, from the outset lacked an institution or mechanism
to actually ‘make it’. In the European Council, originally feared as a blockade to integration, it
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seems to have invented a congenial institution that provides what an overloaded Council and
restricted Commission cannot deliver.224

c) Conclusions

According to none other than Jean Monnet, ‘the creation of the European Council is the most
important decision for Europe since the Treaty of Rome’.225 At the end of this chapter we may
briefly ask: why? To what extent did the creation of the European Council shift the institutional
balance? How does the new institution fit into the structure and institutional system of
executive federalism? And finally, which answer does it give to the question of leadership?

aa) An Institution from the Playbook of Executive Federalism

It has been suggested that the creation of the European Council was not designed along the lines
of the ‘founding fathers’, ie the drafters of the EEC Treaty of Rome.226 That is, the expected
reform would have been one within the existing institutional framework and probably more
along the lines of technocratic reform. This may be true. However, one can argue that the
creation of the European Council surely was consistent with the founding fathers’ principles, at
least if their vision was one of executive federalism. Indeed, the creation of the European
Council seems to have been composed according to the executive federalism’s playbook. Instead
of strengthening the Commission, empowering the parliament or creating a European President,
the solution has been to strengthen the executive branch. And not just that: the solution has
been one of consensual executive co-operation. The European Council plays along the already
well-known tune of co-operation and consensus, and thus decisively substantiates the logic and
structure of executive federalism in the EU.

However, the European Council is not only a confirmation of this basic structure, but also a
response to its deficits: adding a powerful organ that can provide leadership, serving as a motor
of development and (at least partly) remedying the danger of gridlock in the Council. Most
interestingly, the creation of the European Council cannot be understood as being anti-federal,
or anti-supranational. The European Council has played a decisive role in advancing this supra-
national system. If proof be needed, the draft Constitution of the EP of 1984, often criticised as
dreamy federalism, acknowledges the role of the European Council in its Article 32.

But how does the European Council relate to other institutions? The relation to the Council
has been described above.227 With respect to the EP, the answer is ambivalent. At its inception,
consent to the creation of the European Council was ‘bought’ from the smaller states with the
promise (of the bigger states) to direct elections to the EP.228 Thus, the European Council
stands at the cradle of the EP as the most directly legitimised institution of the EU. Moreover,
the European Council as an actor in constitutional politics has been immensely helpful in
pushing towards stronger powers for the EP. The direct relations between EP and European
Council are, however, insignificant. Although Article 4(3) EU prominently mentions the duty
of the European Council to report to the EP, the practical effect of that duty is minor.229
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bb) European Council and European Commission as Twofold Government

Original fears that the European Council would decisively diminish the role of the
Commission230 have not come true.231 Instead, today the European Council and the
Commission can be regarded as two sides of a twofold government, complementing each other
in providing different, yet crucial forms of leadership.

The European Council ensures guiding political leadership and major decision-making. This
was a role originally envisioned for the Commission, but only the European Council combines
the power of its participants to command their domestic governments with the legitimacy to
stand accountable for the direction taken.

However, this dominant centre not only casts a shadow, it also offers the Commission a
stage for launching ideas, since the Commission has learned to handle the European Council
and to use it to its own ends.232 First, the Commission profits greatly from the direct channel of
information that it gets by being part of the European Council. Also, the Commission fills an
important role in providing the European Council with reports, memoranda and basic infor-
mation, described as the ‘technical authority’ in the European Council.233 But in some aspects,
the role of the Commission goes beyond that. More than once, the Commission was able to
launch broad policy initiatives by using the European Council.234 The Commission’s role
within the European Council has thus, with reference to this capacity, convincingly been called
‘promotional brokerage’.235

d) A Threefold Government? The Lisbon Treaty and the New High Representative for Foreign
Affairs and Security Policy

The Lisbon Treaty will complement as well as complicate this twofold structure by introducing
a third governmental actor: a High Representative for Foreign Affairs and Security Policy.236

To be precise, such post has been in existence since the Treaty of Amsterdam, but to date it has
been part of the dual role of the Secretary General of the Council (Article 207(2) EC, Article
26 EU). With the Lisbon Treaty, the High Representative will gain more institutional
independence, since it will be cut free from its role in the Council secretariat and will be
assisted by a new European External Action Service, comprising staff from different European
institutions (the General Secretariat of the Council and Commission) as well as Member
States.237 Quite uniquely, the High Representative will operate in different organs:
appointed by the European Council with the agreement of the Commission’s President, the
High Representative will be a Vice-President of the Commission, will chair the Council when
it convenes as the Foreign Affairs Council and will take part in the meetings of the European
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Council.238 This post and its new institutional set-up is a response to the growing engagement
of the Union in external matters and the so far confusing multitude of voices speaking for it.
The new Representative ‘shall conduct the Union’s common foreign and security policy’ and
thus provide the Union with a unified voice (Article 18(2) TEU-Lis).

However, the new office entails considerable risks. Its doubled institutional position will go
well beyond the understanding of most observers. This poses a serious threat to the trans-
parency of the institutional system. Together with the newly created President of the European
Council and the Commission’s President, there will be three ‘faces’ representing the Union in
international politics. Moreover, the division of competences between these three actors and
their full system of instruments is not yet clear; institutional rivalries between the three are
therefore likely.239

V. Legitimacy of the Institutional System

A description and conceptualisation of the institutional system of the EU would be incomplete if
it ignored the question of legitimacy. At the same time, approaches and opinions with regard to
this topic are myriad. A complete overview is thus beyond the scope of this chapter.240

Instead, this part will focus on one concept of legitimacy in the EU, the concept of parlia-
mentary democracy.241 While the current Treaties barely acknowledge even the principle of
democracy as such (it is mentioned only in Article 6(1) TEU)242, the Lisbon Treaty will change
the picture, as it states that ‘the functioning of the Union shall be founded on representative
democracy’ (Article 10(1) TEU-Lis). It will embrace the concept of a dual parliamentary basis
of European public authority. Our analysis will now turn first to the national parliaments, then
to the European Parliament. On the basis of this discussion, a concluding paragraph will
suggest a label for the European institutional setting and its form of legitimacy: ‘semi-parlia-
mentary democracy’.243

1. The Dilemma of the National Parliaments

National parliaments are supposed to infuse democratic legitimacy to European governance by
controlling the national governments’ representatives in the Council.244 They are also
considered the sovereign actors in constitutional matters, ratifying Treaty reforms and the
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accession of new members—at least in theory.245 In practice, their supposed influence is dramat-
ically undercut. Although this fact is well known, the reasons for it are obscure. The institutional
logic of executive federalism might help to provide a coherent explanation for this state of
affairs, and ultimately discloses an underlying dilemma. Three major problems arise.246

(1) Most fundamentally, the federal structure renders Member State parliaments mediated
actors in European affairs. It is not national parliaments but national governments that are
involved in the regular procedures of supranational law-making. Seen through the lens of
executive federalism, this makes perfect sense, as has been explained above.247 In consequence,
national parliaments have to watch the complex European law-making procedures from the
sidelines. This deprives them of inside information and creates a timetable not geared towards
the working rhythm of national parliaments and often prevents accumulation of in-depth
expertise, all of which makes control cumbersome to ineffective.248

(2) The inter-institutional decision-making process in the EU is often based on confidential
negotiations. This poses another major problem for control through the national parlia-
ments.249 However, this confidentiality is a necessary ingredient of the institutional setting in
executive federalism, as discussed and demonstrated above with regard to several of the EU
institutions.250 Thus, the urge of parliaments to publicly discuss and control collides with the
confidentiality of EU negotiations.

(3) Finally, executive federalism works largely by consensus, adding another two problems.
First, the consensus method is based on fairly unbound actors. In order to reach agreements,
every party has to be free to compromise and cannot be bound to a rigid mandate from their
constituency. Parliaments, on the other hand, will aim at giving mandates or setting stringent
conditions in order to maximise influence on the representative’s behaviour in negotiations.251

Thus, parliamentary mandates collide with governmental freedom to negotiate.
Secondly, and more fundamentally, consensus is based on compromise. Yet compromises are

not black and white. They do not offer clear-cut options, but rather offer a complex combi-
nation. The logic of parliamentary politics, on the other hand, is based on a majoritarian and
mainly binary mode.252 Parliaments display the contrast of government and opposition, of
contrasting policy options, and of winner and loser in concrete votes. National parliaments,
which want to control what their governments do in Brussels, have to deal with a lot of
consensual grey.253

In sum, national parliaments face a dilemma between their own right to control and the
efficiency of Union procedures. The more they try to control their governments by means of
supervision, the more they run the risk of blocking procedures.

Will this situation change once the reforms envisioned by the Lisbon Treaty come into
force? The role of national parliaments was a central topic of past constitutional debates and
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their better integration into the institutional structure of the EU (in order to enhance EU legit-
imacy) was a stated goal of Treaty reforms. In fact, changes with respect to the national
parliaments are numerous:254 the Lisbon Treaty will, first of all, highlight the role and functions
of Member State parliaments in a new and central provision (Article 12 TEU-Lis), and hence
considerably improve their visibility.255 The new Treaty will also introduce a new ‘early
warning’ mechanism.256 With this mechanism, national parliaments can raise their concerns ex
ante with respect to any legislative proposal from the Commission if they see an infringement
on the Union’s behalf to the principle of subsidiarity. If at least a third of the Member State
parliaments signal concerns about the proposal, the Commission is obliged to review (but not
to change) its proposal.257 Member State parliaments can involve the ECJ on the grounds of an
infringement of the principle of subsidiarity.258 While this mechanism was already provided for
in the Constitutional Treaty, the Lisbon Treaty strives to enhance their role even further, and
will add another stage to the procedure. It provides that, if at least a simple majority of national
parliaments raise concerns, the legislature (not just the Commission) has to take up the issue
and, if necessary, can stop consideration of the proposal.259

Will these changes remedy the national parliaments’ dilemma? The new provisions are
convincing to the extent that they give national parliaments higher visibility and a voice, which
is of a certain symbolic value. The early warning mechanism also gives them a fair chance to
halt processes at the European level. However, it is unlikely that these reforms will have a
deeper impact and actually succeed in providing more parliamentary scrutiny and legitimacy.
The envisioned mechanism can only be used successfully if national parliaments invest the
massive resources necessary to examine early and competently, which legislative proposal might
violate the principle of subsidiarity and endanger their competences. Herein lies the dilemma.
National parliaments will still be mediated actors in the ongoing legislative procedure. Hence,
they have to invest resources on matters which are not ‘theirs’. For a normal member of a
national parliament, European matters will remain ‘alien territory’ and difficult to oversee.
Therefore, I expect that the new system will mainly be of symbolic importance.260

2. The EP and its Representational Limits

As national parliaments have legally and practically only a very limited influence on the
decision-making in the EU, the focus turns to the EP. As we have seen above, the EP has
developed the organisational means and the competences to be taken seriously.261 It surely offers
the option for parliamentary legitimacy in the EU, despite not being—or, I would argue,
precisely because it is not—likely to develop into a parliamentary system.

However, parliamentary legitimacy from the EP still has a weak spot: its representational
function.262 A first central aspect of this function is that a parliament is meant to serve as a
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public forum or sounding board for the society it represents.263 This aspect has traditionally
been regarded as a specific problem of the EP because it lacks a common language and a
common civil society.264 However, different types of parliaments show that the public forum
function can be performed very differently. Whereas, for countries with a debating parliament,
to return to the two ideal types of parliaments discussed above, the plenary debates are effec-
tively the central stage of political discussion,265 in countries with a working parliament the
approach is very different:266 since the battle between government and opposition in
parliament is prevented at the outset by the incompatibility rule, which forbids ministers from
sitting in parliament, it is thus not the plenary session but rather the parliamentary committees
that serve as public sounding boards.

Picturing the EP as a working parliament helps to clarify its representational function. It
entails that the EP ‘naturally’ does not have such a vivid plenary culture as debating parlia-
ments. This might be a flaw, but it is less a European deficiency than one common to all
working parliaments. Looking at the committee culture in the EP easily underscores this point.
It is the committees that attract most of the public recognition, by working openly, pooling
expertise and involving the interested public via hearings.267

However, these arguments should not obscure the flaws of the EP. Conceptualising it as
working parliament might explain some aspects, but it does not render it a perfect organ of
representation. Worse, the situation of the EP appears more problematic because certain
makeshift structures, which in national political systems help to remedy the weaknesses of such
parliaments, are missing here. If plenary sessions as sounding boards are mute and committees
reach out only to a specialised public, then there are normally specific agents of representation.
There are mainly two models: either political parties serve as ‘representative agencies’, offering
a clear and coherent programme that is infused into the parliamentarian discussion and
evaluated by the voters,268 or there are individual parliamentarians, who are seen by their
constituency as responsible delegates.269 Especially where parties are rather loose and decen-
tralised, providing little orientation for the voter, single parliamentarians are considered
delegates of a specific constituency.270

The problem with these two models in Europe is that both fail.271 First, there are only very
loose European parties, which lack coherent European programmes.272 European election
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campaigns have therefore been dominated by national topics.273 Moreover, empirical data show
that MEPs are only barely representative of their electorate since they are much more
‘pro-European’ than their constituencies.274

The model of single parliamentarians also fails for another simple reason: the size of the
constituency. Most Member States have electoral systems which provide for only one national
constituency in EP elections (France, for example). This rules out any local basis for the parlia-
mentarians.275 In addition, even if there are regional constituencies for European elections (eg
the five constituencies in Italy), they are still very large. In effect, MEPs are hardly known in
their constituencies. Thus, the model of parliamentarians being deeply entrenched in one
region and thereby getting feedback and facing accountability is hampered by the EU
structure.276

In sum, none of the models to provide representation works properly in the European
context. In fact, we face a puzzling situation. Institutionally, the EP has to be regarded as a
strong parliament. Sociologically, however, it barely exists in the European political mindset.
Only (yet surely) time will change this.277

3. Concluding Proposal: A Semi-parliamentary Democracy

Looking back, it is obvious why legitimacy poses such a serious problem to the institutional
system of the EU. In particular, questions of effective representation through parliamentary
actors and of transparent lines of accountability are unresolved. It is evident that the structure of
executive federalism has clear implications for the concept of legitimacy.

To put it less neutrally, the structure of executive federalism and its institutional dynamics
are part of the problem. As we just saw, the mediated role of national parliaments and thus
their exclusion from effective control is part of the federal set-up. Non-transparent responsibil-
ities stemming from consensual agreements are typical for the federal system, and also render
accountability a problem.

At the same time, this system is also part of the solution. The tendency towards consensus
ensures a great deal of legitimacy. Also, the role of the EP is strong, because of the specific insti-
tutional division between it and the executive branch.

Hence, however one looks at it, the institutional system and its composite form of legit-
imacy represents a very distinct model. To highlight this unusual form, I propose to give it a
special label—semi-parliamentary democracy—for the following reasons.

The relation between the executive and the legislative branch, determined primarily by the
existence of appointment power (or the lack thereof), is normally used to label political
systems.278 Applying this yardstick to the EU, we see neither a directly elected president nor an
executive elected by parliament. Thus, the EU seems to be an undefined tertium. Looking
closer, we find its principal characteristic: the negative appointment power of the EP. This
power is not enough to justify the label ‘parliamentary system’. However, the negative power, a
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sort of veto power in the appointment process and an emergency break in the running term,
gives the parliament a decisive say—and the system a characteristic feature.

With respect to the Council as part of the executive branch, it is even clearer that the EU
is ‘only’ semi-parliamentary, because the Council as such cannot be dismissed by the
Parliament.279

The EU is semi-parliamentary also with respect to the influence of executive actors (in the
form of the Council) on the law-making function. Traditionally, a parliamentary system would
be one in which parliament is the supreme law-making authority. This is hardly the case here,
where the EP is at best only a semi-legislator.

All the above arguments speak for the ‘semi’, if even that. However, there is a more
‘parliamentary’ aspect to the structure: the position and powers of the EP. The whole institu-
tional and governmental system of the EU cannot be adequately described without addressing
the EP’s influence on the creation of the executive branch, its control of that branch and, most
of all, its participation in the law-making process. The whole system gets a very specific twist
through the participation of the EP. The label ‘semi-parliamentary democracy’ might help to
describe it.

VI. Summary and Prospects

The reform of the institutional system was at the core of the Constitutional Treaty and its
rhetorically cleansed surrogate, the Lisbon Treaty.280 Even though the changes envisioned by this
Treaty have been analysed throughout this chapter, we may now in summary ask how it will
impact the system. The institutional system of the EU, as we have discovered in the course of
this chapter, is shaped by the structure of executive federalism. This multi-layer feature of the
EU, rooted in interwoven competences and the Council as the institutional counterpart to the
structure of competences, creates an institutional dynamic of co-operation and
consensus-seeking that works its way into the shape of the institutions and their inter-institu-
tional dynamic, while at the same time posing recurrent because inherent problems.

Considering the underlying thesis of this chapter, it may not be surprising that, in my
opinion, the Lisbon Treaty proposes mainly a continuation of existing institutional patterns. It
is not a radical break, but leaves the basic structure and institutional dynamic of executive
federalism untouched. But even without a radical break, will the numerous changes in the insti-
tutional system and the textual clarifications ameliorate the many ambivalent peculiarities of
the system? This is unlikely. Instead, the continuation of existing patterns could have a rather
puzzling effect. It could well be that the Lisbon Treaty both enhances the advantages of the
current system and prolongs its suffering. How would this come about? The key to this puzzle
lies in the dilemmatic nature of executive federalism. Its structure entails an aporia, which we
have encountered time and again in the previous pages. This aporia is rooted in the interwoven
structure of competences which create an institutional dynamic of co-operation and consensus.
This dynamic has a double-effect: it infuses legitimacy by inclusion and at the same time drains
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legitimacy by blurring responsibilities. The Lisbon Treaty will not alter this fundamental
character of the EU’s institutional system. It will neither dramatically simplify nor clarify this
structure, but will (most likely) increase its federal complexities and ambiguities. This is
perhaps not surprising. The strength of this system has always been its co-operative and
inclusive character, its weakness the often obfuscating aspects. The structure of executive feder-
alism, the origin of many of these aspects, will thus likely continue to accompany and shape the
Union’s institutional system.

The Political Institutions

273


	New Contents
	Short Contents i
	Contents iii
	
	The Constitutional Approach to EU Law—From Taming Intergovernmental Relationships to Framing Political Processes 1
	ARMIN VON BOGDANDY AND JÜRGEN BAST
	I. The Idea of the Volume 1
	II. The Structure of the Volume 3
	III. Reaction to Critique 5



	Part I
	Defining the Field of European Constitutional Law 9

	1
	Founding Principles 11
	ARMIN VON BOGDANDY
	I. Aims, Theses and Premises 11
	II. Theoretical Issues Regarding the Union’s Founding Principles 13
	1. Founding Principles and Constitutional Scholarship 13
	2. Three Functions of a Legal Doctrine of Principles 14
	a) Doctrinal Constructivism 14
	b) The Role of Legal Doctrine for Legal Practice 17
	c) Maintenance and Development of a ‘Legal Infrastructure’ 17

	3. Perspectives of Legal and Integration Policy 18

	III. General Issues of a European Doctrine of Principles 20
	1. The Subject Matter 20
	a) Principles in European Law 20
	b) The Union’s Founding Principles and Their Constitutional Character 21
	c) Principles of Public International Law 23

	2. On the Role of Constitutional Principles of the Member States 24
	3. Uniform Founding Principles in View of Heterogeneous Primary Law 26

	IV. On the Relationship between the Union and its Member States 28
	1. The Creation of Unity under the Rule of Law Principle 28
	a) Rule of Law and Supranational Law 28
	b) The Effectiveness Principle 29
	c) The Principle of Comprehensive Legal Protection 32

	2. Principles of the Political Process 33
	a) The Rule of Law and the Legality Principle 33
	b) Principles of the Order of Competences 35
	c) The Principle of the Free Pursuit of Interests 37

	3. Principles of the Composite (Verbund) of Union and Member States 38
	a) The Composite (Verbund) as a New Perspective 38
	b) A Principle of Structural Compatibility or a Principle of Homogeneity? 40
	c) The Principle of Loyalty and the Federal Balance 41


	V. On the Relationship between the Individual and the Union 42
	1. The Principle of Equal Liberty 43
	2. The Principle of Protection of Fundamental Rights 45
	3. The Rule of Law Principle 47
	4. The Principle of Democracy 47
	a) Development and Basic Features 47
	b) The Principle of Democracy and the Institutional Structure 50
	c) Transparency, Participation, Deliberation and Flexibility 51
	d) Supranational Democracy: An Evaluation 52

	5. The Solidarity Principle 53

	VI. Concluding Remarks 54



	2
	Federalism and Democracy 55
	STEFAN OETER
	I. Introduction: ‘Understanding the European Union as aFederal Polity’ 55
	II. The Different Federalism Discourses—An Outline 57
	III. The European Union as a Mixed System of a Federative Character 59
	IV. The Benefit of Federal Analogies—Or the Central State as a ‘Leitmotiv’ of Political Theory 62
	1. The Question of Sovereignty 63
	2. ‘Divided Sovereignty’ and the Principle of People’s Sovereignty 64
	3. People’s Sovereignty and the ‘Constitution’ of the European Union 65

	V. The Role of the Principle of Democracy in a Federal Commonwealth 68
	VI. The Construction of Democratic Responsibility—Experiences of Federal Systems 72
	VII. Conclusions: The Federal ‘Union’ as a Promising Construction 78



	3
	National Constitutional Law Relating to the European Union 83
	CHRISTOPH GRABENWARTER
	I. Introduction 83
	II. The Relationship between Union Law and National Constitutional Law 84
	1. Full Primacy of Community Law 85
	2. Limited Primacy of Community Law over Constitutional Law 85
	3. Primacy of the Constitution 90
	4. The Situation in the Legal Systems of New Member States 91
	5. Similarities and Differences in Justifications 93
	6. The Legal Situation According to the Lisbon Treaty 95

	III. Contents of National Constitutional Law Relating to theEuropean Union 95
	1. Sovereignty and Transfer of Sovereign Rights 95
	2. Structural Safeguard Clauses 100
	3. Federal and Decentralised Entities 102
	4. The Position of National Parliaments 108
	5. Fundamental Rights 116
	a) Expanding the Scope of National Guarantees of Fundamental Rights Demanded by Community Law: The Example of the Right to Vote in Municipal Elections 116
	b) Increasing the Protection of Fundamental Rights within the Scope of Community Law: The Example of Equal Treatment of Men and Women 118
	c) Reinforcing and Changing the Effect of the European Convention on Human Rights in the National Area 120
	d) Community Law Indirect Affectung the Scope of National Guarantees of Fundamental Rights 120
	e) Matching National Fundamental Rights with Increased Standards at European Level 122


	IV. Conclusions: The Relationship between National Constitutional Law and Union Law 123
	1. Bodies Acting under the Constitutional Order 123
	2. Interdependencies between the Constitutional Orders of Member States 125
	3. Typology According to Substantive Orientation: Adaptations that are Receptive and Defensive towards Integration 126
	4. Development towards a Reciprocal Linking of Constitutions 127




	4
	The Constitutional Role of International Law 131
	ROBERT UERPMANN-WITTZACK
	I. A Constitutional Question: The Exposure of a Legal Order to International Law 131
	II. Giving International Constitutional Law Direct Effectwithin EC Law 135
	1. Automatic Implementation of International Custom 135
	2. Accession to International Supplementary Constitutions 137
	a) WTO 137
	aa) Article 300(7) EC as a Starting Point  138
	bb) The Theory of Direct Effect 139
	cc) Delimiting Different Jurisdictions 141
	dd) The Principle of Reciprocity 141
	ee) The Scope for Negotiation 142
	ff) Unilateral Council Action 144
	gg) Internal Effect without Direct Effect 145
	hh) The ECJ between Monism and Dualism 147

	b) ECHR 147

	3. Legal Succession by Virtue of Functional Succession and Other Forms of Indirect Obligation 149
	a) GATT 1947 149
	b) ECHR 150
	aa) Legal Succession in a Narrower Sense 150
	bb) Direct Responsibility of EC Member States 151
	cc) The Member States’ Responsibility to Guarantee the Observance of Human Rights by the European Community 152



	III. Transforming International Constitutional Law into Union Law 153
	1. Incorportion by Primary Law 153
	a) Legal Succession under Union Law 154
	b) Explicit Incorporation in Primary Law—Particularly Article 6(2) EU 155
	c) General Principles of Law 156

	2. Incorporation by Secondary Law—The Implementation of UN Sanctions 157

	IV. Assessment and Perspectives 159
	1. Reasons for Different Ways of Implementation 159
	a) Ensuring Sovereignty 159
	b) European Integration through Human Rights 161
	aa) Increasing Reference to the ECHR and the Strasbourg Court 161
	bb) Intensified Review of the Member States’ Action 162
	cc) Attempting an Explanation 163

	 c) A Special Problem: UN Sanctions 163

	2. The Lisbon Treaty 165




	5
	Pouvoir Constituant—Constitution—Constitutionalisation 169
	CHRISTOPH MÖLLERS
	I. Constitutional Rhetoric: Levels of Meaning 169
	II. Theoretical Prerequisites: Two Types of Constitutions 170
	1. Founding of a New Order: Constitution as Politicisation of Law 171
	a) Foundation of a New Political Order 171
	b) Normativity, Supremacy and Written Form of the Constitution 172
	c) Result 173

	2. Shaping of the Powers: Constitution as Juridification of Politics 173
	a) Limiting Powers by Legalisation of Government 174
	b) Restricted Normativity of the Constitution 175
	c) In Particular: Constitutional Treaties 176
	d) Result 176

	3. The Traditions Correlated: Constitution as Coupling of Politics and Law 177

	III. Basic Positions in the Constitutional Discussion—A Critical Inventory 178
	1. Assignment of the Constitution to the Nation-State 178
	2. Constitutional Elements—Constitutional Functions 180
	3. Heteronomy, Autonomy or Fragmentation of EU Law 182
	4. Limited Relevance of the Discussion Fronts 184

	IV. Three Concepts of the Constitution in Europe 184
	1. Pouvoir Constituant—the Criterion for Equal Freedom 185
	2. Constitution: The European Treaties as a Formal Constitution for the Union 189
	a) The Treaties in Written Form 190
	b) Supremacy of the Treaties 192
	aa) Constitution as a Legal Argument—the ECJ and Hierarchies within the Treaties 192
	bb) Supremacy of Treaty Law 193

	c) The Treaties as a Formal Constitution: Supranational Over-juridification and Intergovernmental Politicisation 194

	3. Constitutionalisation 195
	a) Common European Constitutional Law—Establishing Principles 196
	b) Charter of Fundamental Rights 197
	c) Administrative Constitutionalisation and Governance 197
	d) The Legitimacy of Evolutionary Constitutionalisation 198


	V. European Constitutional Law—A Legal Field and its Academia 199
	VI. Epilogue: From Constitution to Reform 201
	1. Constitutional Deliberation: Convention and Intergovernementalism 201
	2. Constitutional Moments: The Political Remaining Outside 202
	3. Constitutional Honesty: The Limits of Constitutional Nominalism 203




	6
	On Finality 205
	ULRICH HALTERN
	I. Entangled Discourses on Finality 205
	II. Post-politics and Law: The State of the Union 210
	1. A Cultural Study of Law 210
	2. The Union’s Birth from Reason 211
	3. Europe as Style, Expertise and Project 212
	4. Europe as Imagined Community 213
	5. Europe’s Iconography 214
	6. A Cultural-legal Study of the Union’s Problem 216

	III. The Middle Ground: Politics Gone Awry 217
	1. Europe and Consumer Aesthetics 217
	2. The EU Charter of Fundamental Rights as Consumer Aesthetics 218
	3. The Problem with Consumer Aesthetics 221

	IV. Post Post-politics: The Court Steps In 222
	1. Cautious Beginnings: Konstantinidis 222
	a) Advocate General Jacobs 223
	b) The Court 225
	c) Conclusion and Critique 227

	2. The Way Forward?—Evolving Union Citizenship 227

	V. Politics and Post-politics 231
	1. The Murmuring Nation 231
	2. Europe’s Legal Imagination of the Political 232
	3. Finality: Eros? Civilisation? 233




	Part II
	Institutional Issues 235

	7
	The Political Institutions 237
	PHILIPP DANN
	I. Introduction and Purpose 237
	II. Past Research and Recurrent Questions 238
	1. Addressing Council and Commission through Principles and Procedures 239
	2. European Parliament: The Pet Object 241
	3. Changing Tides: Research on Institutions since the 1990s 242

	III. Conceptual Framework: The Structure of Executive Federalism 243
	IV. The Institutional Framework 245
	1. Council 245
	a) Form Follows Function: Members, Organisation and Competences 245
	b) Mode of Decision-taking: Majority-voting and the Resilience of Consensus 247

	2. European Parliament 250
	a) Co-Elector: Appointment Power and Negative Competence 251
	b) Oversight Function: Control via Organisation 254
	c) Co-Legislator: Law-making by Co-operation and Consensus-building 255

	3. European Commission 257
	a) The Problem of Leadership 257
	b) Organisational Structure: The Outlook of a Consensual Government 258
	c) Functions: Agenda-setter, Mediator and Guardian 259
	aa) Agenda Setting 259
	bb) Mediating Interests 259
	cc) Federal Guardian 260

	d) Conclusion and an Unresolved Problem of Leadership 260

	4. European Council 261
	a) Composition and Form: The Ideal of the ‘Fireside Chat’ 261
	b) Functions 263
	aa) Steering Committee 263
	bb) Final Arbiter and Co-ordinator 263
	cc) Treaty Negotiator and Constitutional Motor 264

	c) Conclusions 265
	aa) An Institution from the Playbook of Executive Federalism 265
	bb) European Council and European Commission as Twofold Government 266

	d) A Threefold Government? The Lisbon Treaty and the New High Representative for Foreign Affairs and Security Policy 266


	V. Legitimacy of the Institutional System 267
	1. The Dilemma of the National Parliaments 267
	2. The EP and its Representational Limits 269
	3. Concluding Proposal: A Semi-parliamentary Democracy 271

	VI. Summary and Prospects 272



	8
	The Federal Order of Competences 275
	ARMIN VON BOGDANDY AND JÜRGEN BAST
	I. Introduction 275
	II. The Current Order of Competences 278
	1. Terminological and Theoretical Foundations 278
	a) The Competence Requirement as an Evolutionary Achievement 278
	b) On the Scope of the Principle of Attributed Powers 280
	c) Empowering Provisions and Substantive Standards of Legality 283
	d) Horizontal and Vertical Competences 284
	e) Union and Member State Competences 285
	f) Rules Regarding the Exercise of Powers 287

	2. Types of Federal Competences 287
	a) Exclusive Powers 289
	b) Concurrent Powers 290
	c) Parallel Powers 294
	d) Non-regulatory Powers 295


	III. The Lisbon Treaty’s Constitutional Order of Competences 297
	1. The Protection of Member States’ Sovereignty 297
	a) The Basis for Competence 298
	b) A Critically Narrow Concept of Competence? 299
	c) Preservation and Enlargement of Article 308 EC as ‘Flexibility Clause’ 300
	d) Reinforced Protection of Essential State Functions and Fundamental Structures 300
	e) The ECJ as Guardian of the Order of Competences 301

	2. Protection of Member States’ Scope of Action against Irregular Exercise of Union Competences 302
	a) A Revised Principle of Subsidiarity and a Reconstructed Protocol 302
	b) Involvement of National Parliaments 303
	c) Revocability of Union Legal Acts 304

	3. Transparency of the Order of Competences 305
	a) The New Presentation of the Order of Competences 305
	b) The Persistent Entanglement of Union and Member States 307





	9
	Foreign Affairs 309
	DANIEL THYM
	I. Introduction 309
	II. Constitutional Foundations 310
	1. Particularity of Foreign Affairs 311
	2. Transformation of the International Context 314

	III. Supranational External Relations 316
	1. Reach of Community Competences 317
	a) Expansive Phase 317
	b) Constitutional Consolidation 319

	2. The Court of Justice and International Law 320
	3. Supranational Decision-Making: Parliamentary Deficit? 323
	4. Substantive Constraints of Foreign Affairs 326
	a) Judicial Control 326
	b) Political Questions? 328
	c) Substantive Orientation 329


	IV. Intergovernmental Foreign Policy 330
	1. Intergovernmental Decision-Making 331
	2. Executive Authority in Military Matters 334
	3. Characteristics of Intergovernmental Union Law 336

	V. Coherence and Complementarity 338
	1. Vertical Co-operation: European Union & Member States 338
	2. Horizontal Co-operation: European Union & European Community 339
	3. Unity of External Representation: Reform Perspectives 341

	VI. Conclusion 343



	10
	Legal Instruments and Judicial Protection 345
	JÜRGEN BAST
	I. Exercise of Public Authority and its Judicial Control as Complementary Constitutional Issues 345
	II. Sketching the Discipline’s Development: Interplaying Discourses on Legal Instruments and Judicial Protection 348
	1. The ECSC as an Administrative Union: Supranational Decisions and Direct Actions of the Enterprises Concerned 348
	2. The EEC as a Legislative Union: Regulations and Indirect Judicial Protection 350
	a) The Regulation as the Standard Legal Instrument 350
	b) Preliminary References as a Means of Legal Protection 352

	3. Legislation and Administration in a Composite Polity: Directives and Protection of Rights Derived from Community Law 355
	a) Discovery of the Directive as an Instrument of Legislation 355
	b) The Protection Mandate of National Courts 358

	4. The EU of the Reform Decade: Proliferation of Instruments and Discovery of Old and New Deficits in Protection 359
	a) Framework Decisions and the Deficits in Legal Protection Connected to the Pillar Structure 359
	b) Simplification or Systematisation? Options for Reform of the Legal Instruments 362
	aa) The Calls for Hierarchy and Simplification 362
	bb) The Contribution of Legal Scholarship to the Reform of Legal Instruments 364

	c) System Change or Fine-tuning the System? Options for the Reform of Judicial Protection 366


	III. Doctrinal Analysis I: The Long Road to Formal Neutrality of Legal Protection 368
	1. The Concept of Reviewable Acts According to Article 230(1) EC:The General Clause of Judicial Control 368
	2. The Concept of Contestable Decisions According to Article 230(4) EC:The General Clause of Direct Legal Protection 370
	a) Challenging Decisions Addressed to Individuals 370
	b) Challenging Decisions Taken ‘In the Form of a Regulation’ 371


	IV. Doctrinal Analysis II: Structural Choices Regarding the Order of Legal Instruments 373
	1. Structural Choice in Favour of an Open System of Legal Instruments 374
	a) The Structure of Article 249 EC 374
	b) No Exhaustive Enumeration of Legal Instruments 374
	c) Limits of the System’s Flexibility 376

	2. The Structural Choice in Favour of a Non-hierarchical Unity of Secondary Law 377
	a) Equality of Law-making Institutions 377
	b) Equality of Law-making Procedures 378
	c) Equality of Binding Instruments 379
	d) Equality of Treaty-based and Delegated Acts 380
	e) Is the Lack of Hierarchy an Anomaly of the System? 381

	3. Structural Choice for a Differentiation of Legal Instruments According toLegal Effects 382
	a) The Regime of Validity: Form-specific Requirements Concerning Legality and Effectuality 383
	aa) Requirements for Taking Effect in Law 383
	bb) Legality Requirements 384

	b) Operating Mode as the Key to the System of Instruments 386


	V. Legal Instruments and Judicial Protection after the Lisbon Treaty 388
	1. Restructuring the Legal Instruments: Inventing the European ‘Domain of Laws’ 388
	a) Simplification 388
	b) Hierarchisation 389
	aa) A Comparative Approach to the European Concept of Legislation 390
	bb) Reinforcing Public Scrutiny as the Defining Feature of the Concept of ‘Legislation’ 392


	2. Innovations for the Legal Protection of Individuals 394
	a) Extending the Constitutional Standard Case: The Dismantling of the Third Pillar 394
	b) Modifying the Constitutional Standard Case: The Modest Reform of the Action for Annulment 395





	11
	Multilevel Constitutional Jurisdiction 399
	FRANZ C MAYER
	I. Taking Stock: The ECJ and the Highest National Courts—Conflict or Co-operation? 400
	1. Adopting a Procedural Perspective: The Duty to Make Preliminary References under Article 234(3) EC (Article 267(3) TFEU) 401
	a) Supreme National Courts and the Duty to Make References from the Perspective of European Law 402
	b) The Preliminary Reference Practice of Supreme National Courts 403
	c) The National Supreme Courts’ Reference Practices—A Mixed Bag? 406

	2. The Courts’ Relationship from the Perspective of Substantive Law 407
	a) The Perspective of the ECJ 407
	b) The Perspective of the Highest National Courts 410
	aa) The German BVerfG 410
	bb) Other High Courts of the EU 15 415
	cc) The Highest Courts of the Youngest Members of the EU 27 and Prospective Member States 418


	3. Interim Summary 420

	II. Adopting an Analytical and a Theoretical Perspective 421
	1. Dealing with the Question of Ultimate Jurisdiction 421
	2. Adopting a Theoretical Perspective 425
	a) Existing Approaches 425
	b) Embedding the Problem into a Modern Concept of Constitutionalism 426
	aa) Clarification: What Constitution? Constitutions, Verfassungsverbund and Multilevel Constitutionalism 427
	bb) The Role of Courts in a Multilevel System 430

	c) Objections to Composite and Multilevel European Constitutional Adjudication 431
	aa) Asymmetry 431
	bb) The Evaporation of Responsibilities—Who is to Define the Common Good? 434
	cc) Is There any Added Value in Theories of Composite Structures of Adjudication? 434


	3. Interim Summary 434

	III. Recent Developments in the Relationship between European and National Courts 435
	1. The Courts and the Core Topics of the Constitutional Reform Process 435
	2. Open Questions 436

	IV. Summary and Conclusion 438



	Part III
	The Legal Position of the Individual 441

	12
	Union Citizenship 443
	STEFAN KADELBACH
	I. Introduction 443
	II. The Notion of Union Citizenship 445
	1. History 445
	2. The Legal Concept of European Citizenship 449
	a) Nationality 449
	b) Citizenship 449
	c) Union Citizenship 450
	aa) Nationality as a Condition for Union Citizenship 450
	bb) Union Citizenship as a Complement to State Citizenship 451



	III. Elements of Union Citizenship in Positive Law 452
	1. Individual Rights Based on EC Law 452
	a) Fundamental Freedoms 452
	b) Secondary Law: Union Citizens as Taxpayers, Welfare Recipients and Consumers 453

	2. Rights of Union Citizens 454
	a) Freedom of Movement 454
	b) Political Rights 455
	aa) The Right to Vote and to be Elected at the Local Level 455
	bb) Rights to Vote and to Stand for Elections to the European Parliament 456

	c) Petition, Information, Access to Documents 457
	d) Protection by Diplomatic and Consular Authorities 459

	3. Rights of Union Citizens and Prohibition of Discrimination 461
	a) The Link between Union Citizenship and the General Prohibition of Discrimination 461
	b) Derivative Social Rights 462
	c) Derivative Cultural Rights 463

	4. The Relationship between Union Citizenship and Fundamental Rights 464
	5. Duties of Union Citizens? 466
	6. Interim Evaluation 467

	IV. Union Citizenship in the Lisbon Treaty 468
	V. The Future of Union Citizenship 469
	1. Union Citizens in the European Multi-level System 469
	a) Citizen Status and Identity 469
	aa) The Multinational Tradition 470
	bb) Universalist Visions 472

	b) Identities of Citizenship in Multi-level Systems 473
	c) The Complementary Relationship between Citizen Status and Political Participation 475

	2. Union Citizenship and Democracy in Europe 475
	3. Union Citizenship and European Constitution-making 477

	VI. Concluding Remarks 477



	13
	Fundamental Rights 479
	JÜRGEN KÜHLING
	I. Introduction 479
	II. Phases of Development of Fundamental Rights Protection 482
	1. The Development of Fundamental Rights Protection by the ECJ 483
	2. The Fundamental Rights Debate in the Era of the Charter of Fundamental Rights of the European Union 484
	a) Time for a Radical Re-orientation of the Development of Fundamental Rights? 484
	b) Catalyst Effect, but not Legally Binding 486
	c) Charter of Fundamental Rights and ‘Exit Protocol’—Cracks in the Community of Values? 488


	III. Core Elements of a Legal Doctrine of Fundamental Rights 489
	1. Functions and Necessary Development of the Legal Doctrine ofFundamental Rights 489
	a) Functions of the Legal Doctrine of Fundamental Rights against the Background of Diverging Fundamental Rights Cultures 489
	b) The Necessity of Further Development of the Present Legal Doctrine of Fundamental Rights of the ECJ 491

	2. Functions and Classification of Fundamental Rights 492
	a) Possible Classifications 492
	b) Subjective (Negative) Rights and Positive Obligations 492
	aa) The Difference between Subjective (Negative) Rights and Positive Obligations 492
	bb) Duty to Protect as Central Positive Obligation 493
	cc) Derived Participatory Rights Corresponding with the Positive Obligation to Give Access to Collective Benefits 494
	dd) Original Rights to Performance Corresponding with Positive Obligations to Provide Benefits 495


	3. Who is Bound by Fundamental Rights? The Reach of Fundamental Rights 496
	a) The Binding Effect on the Institutions of the EC and the EU 496
	b) The Binding Effect on the Member States as a Determinant of the Vertical Scope of the Fundamental Rights of the Union 496
	aa) The Position of the ECJ—Fundamental Rights within the Scope of Application ofCommunity law 496
	bb) The Future Consolidation of the ECJ’s Point of View 498
	cc) Increase of the Case Categories (Situations)? 499


	4. Who May Assert Fundamental Rights? 501
	5. The Structure of Examination of Fundamental Rights 501
	a) Overview of the System of Examination 501
	b) The Area Protected by Fundamental Rights and Interference Therein 502
	c) Justification of an Interference with Fundamental Rights 503
	aa) Interference Must be Founded on a Legal Basis 503
	bb) Legitimate Objective 504
	cc) The Principle of Proportionality 505
	dd) The Guarantee of the Essence of Rights (Wesensgehaltsgarantie) 510

	d) Particularities of the Examination of the Equality Principle and Positive Obligations 511


	IV. Outlook: An Institutional and Substantive Working Programme 512



	14
	Fundamental Freedoms 515
	THORSTEN KINGREEN
	I. The Fundamental Freedoms in the Jurisprudential Discourse 515
	II. The Fundamental Freedoms in the Processes of Europeanisation and Constitutionalisation 519
	1. The Political Institutional Context I: The Horizontal Relationship between the ECJ and the European Legislator 519
	a) The Fundamental Freedoms during the EC Crisis 519
	b) The Fundamental Freedoms after the Single European Act 522
	c) The Fundamental Freedoms in the Era of Constitutionalisation 523

	2. The Political Institutional Context II: The Vertical Relation between the ECJ and the Legislators of the Member States 525
	a) Fundamental Freedoms as Multi-level Norms 525
	b) The Fundamental Freedoms in the Constitutional Federation of the European Member States 527

	3. Transnational Integration or Supranational Legitimation? 530

	III. Methodological Implementation of the Context Analysis 532
	1. The Theoretical Structure and Scope of the Fundamental Freedoms 532
	a) The Fundamental Freedoms as Prohibition of Discrimination 532
	aa) Review of an Understanding of the Fundamental Freedoms as Rights of Freedom 532
	bb) A New Attack on the Keck Formula: The Opinion of AG Maduro in Alfa Vita Vassilopoulos 534

	b) Consequences on the Test of the Justification of the Interference 538

	2. The Reservation of Statutory Powers 542
	3. The Union as Addressee of the Fundamental Freedoms? 543
	4. The Fundamental Rights as Part of the Test of Proportionality of Means and Ends 543

	IV. The Horizontal Effect of the Fundamental Freedoms 545
	1. Direct Horizontal Effect? 545
	2. The Alternative: The Right to Protection 547

	V. Conclusion 549



	15
	The Area of Freedom, Security and Justice 551
	JÖRG MONAR
	I. Introduction 552
	1. Relevance of the Subject 552
	2. Scope of the Subject 553
	3. Methodology 554

	II. The Fundamental Treaty Objective and its Conceptual Dimension 554
	1. The AFSJ as a Fundamental Treaty Objective 554
	2. The Concept of Area 556
	3. The Concept of Freedom 558
	4. The Concept of Security 559
	5. The Concept of Justice 560

	III. The AFSJ in the Treaty Architecture 562
	1. The Pillar Divide 562
	2. Implications of the Pillar Divide 564
	3. A Contested Divide 565
	4. The Abolition of the Pillar Structure by the Treaty of Lisbon 567

	IV. Differentiated Participation as a Constitutional Component ofthe AFSJ 569
	1. Differentiation as a Constitutional Issue 569
	2. The Opt-outs 569
	3. The Opt-in Possibilities 570
	4. The ‘Enhanced Cooperation’ Possibilities 571
	5. The position of the Schengen ‘Associates’ 572

	V. An Area of Cooperation rather than Integration 573
	1. The Cooperative Orientation of the Current Treaty Framework 573
	2. The Commission and the Court as (Limited) Factors of Integration 575
	3. The Reaffirmation of the Cooperation Rationale by the Treaty of Lisbon 578

	VI. The Place of the Individual in an Area of CooperatingMember States 578
	1. The Individual as a Passive Beneficiary of the AFSJ 578
	2. Two Missed Opportunities: The Charter of Fundamental Rights andUnion Citizenship 579
	3. The Protection of the Rights of the Individual 580

	VII. Conclusions 584



	Part IV
	The Constitution of the Social Order 587

	16
	The Economic Constitution within the Internal Market 589
	ARMIN HATJE
	I. Economic Constitution and European Integration 589
	1. Relevance of the Subject 589
	2. Terminology and Functions of the Economic Constitution 590
	a) Approach 590
	b) Definitions 591
	c) Delimitations 592

	3. The European Economic Constitution 592
	a) Expansion of the Debate to a Superior Reference System 592
	b) The Composite Character of the European Economic Constitution 593
	c) Functional Characteristics of the European Economic Constitution 593

	4. Scope for Economic Policy Formation 594

	II. A Systemic Choice and its Legal Guarantees 594
	1. The Choice in Favour of an Open Market Economy and Free Competition 594
	a) Legal Quality 595
	b) Contents 595

	2. Guarantees of a Market Economy 596
	a) Private Autonomy as Fundamental Requirement for a Market Economic System 596
	aa) The Economic Participant as Legal Person 596
	bb) Individual and Entrepreneurial Freedom of Action 597
	cc) Equal Rights for Market Participants 597

	b) Co-ordination through Trade on the Open Markets 597
	aa) Assured Availability of Products and Services 598
	bb) Reduction of Market Barriers through Fundamental Freedoms 599
	cc) Freedom of Communication 600
	dd) Limited External Access 600

	c) Competition as an Instrument of Co-ordination 601
	aa) Legal Framework 601
	bb) Areas Excluded from Competition 602
	cc) Competition and Market Malfunction 603


	3. Guarantees of the Market and Economic Policies 603
	a) Goals of Community Activities 603
	b) Instruments 603
	c) Consequences for a Theory of a European Economic Constitution 604


	III. Formative Scope of the Community in Economic Policy 604
	1. Instruments of Economic Policies 604
	2. Areas of Community Economic Policies 605
	a) Regulatory Policy (Ordnungspolitik) 605
	aa) Opening the Market by Approximation 605
	bb) Liberalising Regulated Markets 606

	b) Procedural Policy 606
	aa) Financial Policy 606
	bb) Structural Assistance Measures 607
	cc) Employment Policy 607
	dd) Environmental Policy 608

	c) Distribution and Social Policies 609
	aa) Distribution Policy Goals of the Community 609
	bb) Supplementary Social Policy 610
	cc) Starting Points for European Employment and Social Order 610

	d) Freedom of Choice in the Framework of Comprehensive Clauses 611

	3. Formative Boundaries 611
	a) Increased Effectiveness of Market Integrative Instruments 611
	aa) Levels of Autonomy 611
	bb) Procedural Safeguards 612

	b) Substantive Safeguards 612
	aa) Principle of Subsidiarity 612
	bb) Reservation Clauses 612
	cc) Effectiveness 613

	c) Burden of Justification 614
	aa) Subjective Rights and the Necessity of Justification 614
	bb) Proportionality or a Minimum of Intervention Rule 614


	4. The Monetary Union in the Economic Constitution 615

	IV. The Discretionary Power of the Member States in the Field of Economic Policy 615
	1. National Constitutional Law 615
	a) Systemic Choices 615
	b) Guarantees of a Market Economy 616
	c) Interventionist Tendencies 616

	2. Market Relevant Discretionary Powers 616
	a) Regulatory Policy Regulations 617
	aa) National Systems of Property Ownership 617
	bb) Guarantees in Favour of Services of General Economic Interest 617

	b) Scope for Procedural Policy Formulation 618
	c) Scope for Distribution Policy 618
	d) The Problem of System Competition 619

	3. Limits of Discretionary Powers 619
	a) Market Economic Orientation 619
	b) Quantitative Limitation of Financial Intervention Potential 620
	c) Proportionality as a Limit to Intervention 620
	aa) Legitimisation Based upon European Standards 620
	bb) Aptitude and Necessity as Precept of Minimum Intervention 620



	V. Perspectives 622



	17
	The Labour Constitution 623
	FLORIAN RÖDL
	I. Introduction 623
	1. European Constitution and Social Order 623
	2. The Concept of a Labour Constitution 625

	II. The EEC Labour Constitution and the Social Compromisefor Integration 627
	1. The Basic Norms of the EEC Labour Constitution 628
	2. The Foundation and Function of the EEC Labour Constitution 629
	a) The Promise of Neoclassical Economics 629
	b) The Social Compromise for Integration 630

	3. The Form of the European Labour Constitution and Social Change 632

	III. The Current State of the EU Labour Constitution 633
	1. A Survey of the Relevant Norms 633
	a) Rights 633
	b) Guiding Norms 635
	c) Competences 636

	2. The Core Problem of Missing Congruence 637

	IV. The Form of the European Labour Constitution 639
	1. An Integrated European Labour Constitution ‘in the Making’? 639
	a) Milestones in the Development of the EU Labour Constitution 639
	aa) The Introduction of Autonomous Labour-constitutional Competences: The Single European Act (1987) and the Social Agreement of Maastricht (1993) 639
	bb) The Constitutionalisation of Rights: The Community Charter of the Fundamental Social Rights of Workers (1989) and the EU Charter of Fundamental Rights (2001) 641
	cc) The Proliferation of Guiding Norms: The Social Agreement of Maastricht (1993) and the Amsterdam Treaty (1999) 642
	dd) Innovations in the Treaty of Lisbon 643

	b) A Historically and Politico-economically Hardened Asymmetry 643

	2. A Post-regulatory Labour Constitution for the EU? 645
	3. The EU Labour Constitution in an Association of Labour Constitutions 647
	a) Protection of Member State Labour Constitution Autonomy 647
	aa) Horizontal Protection: Conflict of Labour Laws and Fundamental Freedoms 647
	bb) Vertical Protection: European Competition Law and Internal Market Law 650

	b) Competences for a Market-functional Substantive Labour Law 651
	aa) Anti-discrimination Law 652
	bb) The Harmonisation of Markets for Machinery, Production Material and Facility Sites 652
	cc) The Harmonisation of Other Technical and Social Occupational Health and Safety Provisions 653
	dd) The Labour Law Annex to European Company Law 654

	c) Transnationalisation of Labour-constitutional Rights 654
	aa) Transnational Freedom of Exercise of Profession 655
	bb) Transnational Participation Rights 655
	cc) Transnational Collective Bargaining Rights 656



	V. Conclusion 658



	18
	Competition Law as Part of the European Constitution 659
	JOSEF DREXL
	I. Introduction: Between the Lisbon Treaty and theEconomic Approach 659
	II. The Effects of the Lisbon Treaty on Competition Law 661
	1. Protecting Undistorted Competition in the Internal Market—Still an Objective of Union Law? 662
	a) Analysis of the Lisbon Treaty’s New Provisions 662
	b) The Guarantee of Undistorted Competition as a Limitation to the Possibility to Outbalance the Competition Goal by Reference to Conflicting Goals 664
	c) Harming the ‘Structure of Competition’ as an Abuse of Market Dominance 665

	2. Repositioning the Guarantee of the ‘Open Market Economy with Free Competition’ in the Lisbon Treaty 667

	III. The Economic Approach to Competition Law as a Response to an Application Problem 669
	1. Historic Development and Characterisation of the More Economic Approach 669
	a) The Block Exemption Regulation on Vertical Agreements of 1999: The New ‘Effects-Based’ Approach 669
	b) Direct Application of Article 81(3) EC 671
	c) Reform of Merger Control Law 672
	d) Reform of the Application of Article 82 EC 673
	e) Reforming Competition Law Enforcement and Strengthening Private Enforcement 676
	f) Conclusion 679

	2. Lack of Legal Certainty 679
	3. Making Predictions on Future Effects 681
	4. The Excessive Claim of Knowledge 682
	5. The Disregard of the Institutional Dimension 684
	6. Plea for an ‘Even More Economic Approach’ 684

	IV. The Objectives of Competition Law from an Economic Perspective 685
	1. Consumer Welfare as an Objective of European Competition Law 685
	a) The Recognition of Consumer Welfare as an Objective by Community Institutions 685
	b) The Objective of Consumer Welfare in European Competition Policy 685
	c) Consumer Welfare as an Objective from the Perspective of the European Constitutional Order 686

	2. The Consumer Surplus Standard in European Competition Law 687
	a) The Economic View 687
	b) The Legal Situation under European competition law 688
	c) The Consumer Surplus Approach and the Efficiency Defence from the Perspective of the European Constitutional Order 689

	3. Consumer Harm as a Requirement for a Restraint of Competition 690
	a) The Economic View 690
	b) Practice of European Competition Policy 691
	c) The Consumer Harm Requirement from the Perspective of the European Constitutional Order 692

	4. Conclusion 693

	V. The Economic Approach in the Light of Constitutional Objectives 694
	1. The Freedom Paradigm 694
	a) The Economic Freedom of Action of Individual Market Participants 694
	b) Protecting the Freedom of Competition 695

	2. Economic Integration 696

	VI. Conclusion 697



	Part V
	Contending Visions of European Integration 699

	19
	The European Union as a Federal Association of States and Citizens 701
	ULRICH EVERLING
	I. Introduction 701
	II. Foundations of the European Union 703
	1. Goals of the Union 703
	a) Establishment of the Union 703
	b) Development of the Original Goals 704

	2. The European Union as a Political Union 705
	a) The Political Core of the Economic Integration 705
	b) Connection to the Politics of the Member States 706

	3. The European Union as an Economic Union 708
	a) Opening of the National Markets 708
	b) Competition Policy and Other Economic Policies 710


	III. The Institutions in the System of the European Union 711
	1. Peculiarities of the Institutional System 711
	a) Pluralism of the Political Parties 711
	b) Participation of the Administrations in the Decision-making Process 712

	2. The Union’s Decision-making Process 713
	a) Majority Decisions 713
	b) Delegation of Implementing Measures 715

	3. Competences and Legitimation of Law-making in the Union 716
	a) Distribution of Competences 716
	b) Legitimacy of Law-making 718


	IV. The Constitutional and Legal Order of the European Union 720
	1. The Constitutional Structure of the Union 720
	a) Discussion on the Constitution of the Union 720
	b) Organisational Structure of the Union 721

	2. The Union as a Community of Law 722
	a) Principles of the Rule of Law 722
	b) General Principles of Law 724

	3. System of Judicial Protection 725
	a) The European Judiciary 725
	b) Judicial Protection and Procedural Rules 727


	V. The Legal Nature and Future of the European Union 729
	1. The Position of the Member States in the Union 729
	a) The Identity of the Member States 729
	b) Restrictions Imposed on the Member States 730

	2. Grouping the Views on the Union’s Legal Nature 731
	a) An Attempt at Interpretation 731
	b) Summing up the Different Views in the Federal Principle 733

	3. Conclusions and Outlook 734




	20
	The European Union of States 735
	PAUL KIRCHHOF
	I. The Rejection of the Treaty Establishing a Constitution for Europe 735
	1. The European Community of Law as a Community of Measurement 735
	a) The Demand for More Democracy 736
	b) No Constitution-Making 737

	2. The Integration’s Reality and Aspiration 738
	3. Constitution—a Uniform Text or the Basic Structure of a State? 739
	4. A Perpetualising Constitution and the Dynamic Order of Development 740

	II. The Relationship between Constitutional Law and European Law 741
	1. The Constitutional Requirements for the Application of European Law 741
	2. The European Union as a Union of States 743
	3. The Europeanisation of Constitutional Law 745
	4. A Multi-level Model? 745

	III. The State 746
	1. Statehood and Openness to Europe 746
	2. The People Encountered in Liberty 747
	3. Sovereignty 748
	4. New Challenges for the State 750

	IV. The State in a Union 751
	1. Development of a Common Constitutional Law in the Aftermath of theMaastricht Treaty 751
	2. Supranationality 754
	3. The Vitality of the State Declared Dead 755
	4. The Mandate of Co-operation 756
	5. Modern Forms of Balance of Powers 757
	a) The Legal Sources 758
	b) The Liberty-ensuring Balance of Powers 758
	c) Correctness of and Responsibility for Decisions 759
	d) Organisations for the Future and the Present 760
	aa) The Future-oriented European Power 760
	bb) The Present-oriented Power of the Member States 760

	e) Co-operation between Powers 761

	6. A Europe of States as an Opportunity for Peace and Freedom 761




	21
	The Advantages of the European Constitution 763
	MANFRED ZULEEG
	I. The European Constitution—A Fact 763
	II. The Advantages in Detail 765
	1. The Advantages of the European Institutions 765
	a) The European Community as a Community Based on the Rule of Law 765
	b) The Treaties as the Foundation of the European Constitution 766
	c) The Organisational Structure 766
	d) The Legislative Process of the European Union 768
	e) Legal Acts 769

	2. Tasks and Objectives 770
	3. The Distribution of Powers 770
	4. Constitutional Principles 772
	a) Democracy 772
	b) The Rule of Law 773
	c) Federative Principles 774
	d) Protection of Fundamental Rights 777

	5. The European Legal Order’s Structural Characteristics 777
	6. The Constitution’s Scope 779

	III. Recent Developments 780
	1. The Need for a Constitution 780
	2. The Manageability of the European Constitution 781
	3. The Lisbon Treaty and the Further Constitutionalisation of the Union 781
	a) Adjustment to Future Challenges 781
	b) Form and Content of the Treaties after Lisbon 782
	c) The Institutional Structure of the Union post-Lisbon 782
	d) The Strengthening of Democracy and the Rule of Law in the EU 783
	e) Fundamental Rights 783
	f) The Distribution of Competences between Member States and Union 783

	4. Differentiated Co-operation Instead of Renunciating Integration 784

	IV. Forecast 785







